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Consumer prices in American cities averaged 0.1 per 
cent higher in November than in October, 1954, after 
declining in the preceding three months, according to the 
BLS Index. The November figure was 114.6 per cent 
of the 1947-1949 average. Higher prices for 1955 auto- 
mobiles were an important factor in the increase. 


Federal Reserve Board’s seasonally adjusted index of 
industrial production advanced in November—129 per 
cent of the 1947-1949 average. This is still eight points 
below the high reached in mid-1953. The production 
of 1955 model automobiles rose sharply in November. 
Production of household goods was maintained at ad- 
vanced levels. Steel ingot production in the first half 
of December was 82 per cent of capacity. Production 
of nondurable goods was 118 per cent of the 1947-1949 
average in November. 


Sales in retail stores in November were up 2 per cent 
from October. Sales of new automobiles contributed 
to this rise. High Christmas sales are being currently 
reported. 


Total value of new construction work put in place in 
November increased only slightly. 


The average factory workweek was 40.1 hours in No- 
vember, returning to the year-ago level. Average 
weekly earnings reached a new peak of $72.98. Non- 
farm employment rose 53,000 between October and 
November. The number of workers on factory pay- 
rolls rose 25,000. Gains were made also in electrical 
machinery, primary metals and fabricated metals. 
Food processing employment declined 70,000. Despite 
gains in recent months, factory employment in mid- 
November was 900,000 below last year’s level. The 
weekly take-home pay of a factory worker with no 
dependents was up $1.98 from last November and 61 
cents higher than the previous all-time high estab- 
lished in October. 


During the last week in October, insured unemploy- 
ment was down to 1,446,000, but this was still about 
one-half million above that of the same week in 1953. 
In November the civilian labor force, employed, stood 
at 61,731,000 and total unemployed, at 2,893,000. 
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The Developing Law 


Comment on 
Current Labor 
Problems 


NLRB Jurisdictional Policies 
and the Federal-State Relationship 


By FRED WITNEY 


EW jurisdictional policies recently an- 

nounced by the National Labor Rela- 
tions Board raise once again the familiar 
and thorny problem of the federal-state 
relationship in labor relations. The common 
denominator of the new jurisdictional stand- 
ards of the Board is that they sharply 
contract the scope of the Taft-Hartley law. 
As a result there has been a considerable 
degree of speculation as to whether or not 
the area vacated by the NLRB might be 
occupied by the states. The primary pur- 
pose of this paper is to determine whether 
or not state labor boards or courts operat- 
ing within the framework of existing legis- 
lation and judicial authorities can properly 
exercise jurisdiction over the area of labor 
relations abnegated by the National Labor 
Relations Board. 


The determination of the “new” National 
Labor Relations Board to curtail its juris- 
diction did not come as a surpise to students 
of labor relations.’ Shortly after assuming 
office, the present chairman of the Board, 
Mr. Guy Farmer, declared in this connec- 


tion that “I think perhaps the time has 
come to accept the proposition that it is 
not necessary or even desirable for the Fed- 
eral Government to step into every labor 
dispute however insignificant it might be. 
It has always seemed to me, without engag- 
ing in any debate of the relative merits 
of state v. federal rights, that, regardless 
of the legal scope of the commerce clause 
the Federal Agencies should, as a matter 
of self-restraint, impose limits on their own 
power and thus provide the opportunity for 
local problems to be settied on a local basis 
by the citizens of the communities in which 
these problems arise.” * Upon other occa- 
sions, the chairman of the Board, as well 
as other appointees of President Eisen- 
hower, gave fair warning that the agency 
was going to slim down its jurisdictional 
area. It should be pointed out that the 
changing jurisdictional policies occurred along 
with alteration and modification of Board 
policies in other sections of industrial rela- 
tions. For example, shortly after the new 
Board began its operations, it upset previous 
policies relative to the “captive audience” 


1 President Eisenhower has appointed three 
members to the National Labor Relations Board. 
Guy Farmer was appointed chairman on July 
13, 1953, replacing Paul M. Herzog, who re- 
signed. Philip Ray Rodgers took office on 
August 28, 1953, replacing John M. Houston, 
whose term expired, and, on February 18, 
1954, Albert C. Beeson filled the vacancy cre- 
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ated by the resignation of Paul L. Styles. 

Board members Abe Murdock and Ivar H. 

Peterson appointed to the Board by former 

President Truman complete the five-man agency. 

For purposes of this paper the ‘‘new Board’’ 

refers to the Board headed by Guy Farmer. 
2? NLRB Release R-428, October 21, 1953. 


Mr. Witney, who is associate professor of economics 
at Indiana University, Bloomington, Indiana, is also 
the author of Government and Collective Bargaining 


doctrine,’ the questioning by employers of 
individual employees as to their union sym- 
pathies,* and the opportunity of craft workers 
to break away from established industrial 
bargaining units.’ 


Implementation of the desire of the new 
Board to curtail its jurisdiction was first 
expressed in a series of decisions which 
modified previous jurisdictional doctrines of 
the NLRB. Thus, in the fall of 1953 and 
during the first part of 1954, the new Board 
refused to apply the Taft-Hartley law to 
a rural cooperative electric utility; ® a con- 
crete company which annually purchased 
$133,000 worth of materials from outside 
the state and sold the bulk of its product 
to the state in which it was located for the 
maintenance of county roads;* a taxicab 
company which earned 23 per cent of its 
total revenue from the hauling of passengers 
to and from terminals of interstate trans- 
portation systems; * and establishments con- 
nected with the national defense effort.° 


Of greater importance than these deci- 
sions, however, are the new jurisdictional 
standards announced by the Board during 
June and July, 1954. Under the new rules, 
the Board has renounced jurisdiction over 
many small business firms and their em- 
ployees. The effect of these new yardsticks 
is to place these firms and their workers 
beyond the scope of the Taft-Hartley law. 


For purposes of this paper, it will only 
be necessary to indicate a few of the new 


jurisdictional standards set forth by the 
Board.” To be subject to the law, an enter- 
prise must now annually sell $50,000 worth 
of goods in interstate commerce; previously 
this figure was only $25,000. Under the 
new policies, the amount of goods and serv- 
ices that must be supplied to interstate 
companies to bring the supplier under the 
agency’s jurisdiction was raised to $100,000 
per year from $50,000. No longer will the 
Board take jurisdiction over a firm merely 
because it operates under a franchise from 
a national enterprise. Jurisdiction will be 
taken over intrastate trucking companies 
which are links in interstate commerce only 
if they do at least $100,000 worth of busi- 
ness per year; previously there was no dollar 
limitation on this class of business for pur- 
poses of Board jurisdiction. For radio and 
television stations to fall within the scope 
of the law, the Board now holds that their 
business must total at least $200,000 an- 
nually. A newspaper whose annual revenue 
falls below $500,000 per year no longer will 
be subject to the law; previously the Board 
did not establish a dollar limitation for 
radio, television or newspaper establishments 
whose operations affected interstate com- 
merce. Other jurisdictional rules involve 
public utility and transportation systems. 
Local power, gas and water utilities and 
local or intrastate public transit systems 
must gross $3 million per year before the 
Board will exercise jurisdiction. Formerly, 
the NLRB took jurisdiction of all utility 


8 Livingston Shirt Corporation, 107 NLRB, 
No. 109 (1953). 

*Blue Flash Express, Inc., 109 NLRB, No. 
85 (1954). 

5 American Potash and Chemical Corporation, 
107 NLRB, No. 290 (1954). 

* Cherokee County Rural Electric Cooperative 
Association, 106 NLRB, No. 238 (1953). 

t Johnson Concrete Company, 106 NLRB, No. 
214 (1953). 

8 Checker Taxi Company, 107 NLRB, No. 
181 (1954). 
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® McArthur Jersey Farm Dairy, 107 NLRB, 
No. 171 (1954); Taichert’s Inc., 107 NLRB, No. 
167 (1954). 

1 For detailed statements of the new juris- 
dictional rules, see 1 CCH Labor Law Reports 
(4th Ed.) § 1615; NLRB Release R-445, July 1, 
1954; 5 Labor Law Journal 571-572 (August, 
1954); Monthly Labor Review, September, 1954, 
pp. 998-1000. 
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and transit systems (except railroads and 
airlines) the operations of which affected 
interstate commerce. Additional new policies 


of the Board serve to eliminate a consider- _ 


able number of independent and chain retail 
stores from its jurisdiction. Finally, under 
the new yardsticks, many enterprises affect- 
ing the national defense are excluded from 
the operation of the Taft-Hartley law. 


It is difficult to record with complete 
accuracy the actual number of firms and 
employees which are placed beyond the 
scope of the national labor law by virtue 
of the new jurisdictional policies of the 
Board. One source estimates that the case 
load of the Board will be reduced from 
10 to 20 per cent.“ The CIO claims that 
the effect of the new standards will be to 
deny Board protection to “thousands of 
workers in small and medium-sized busi- 
nesses.”* On its part, the AFL asserts 
that the new standards will operate to cut 
“off additional millions of workers employed 
by small business from Federal protection 
of their organization and bargaining rights.” * 
Whatever the exact figure might be, the 
fact remains that the new jurisdictional 
rules will place a large number of firms and 
their workers beyond the scope of the opera- 
tion of the Taft-Hartley law. 


Fer these workers and firms, the import- 
ance of the new jurisdictional policies is 
evident in the consequences resulting in 
NLRB refusal to assert its authority in a 
case. When the agency declines to take 
jurisdiction, it means that it will not con- 
duct a bargaining election to determine 
whether a collective bargaining representa- 
tive is to be chosen. It has the additional 
effect of allowing employers and unions to 
engage in activities illegal under national 
law without fear of NLRB intervention. 
This means that an employer with immunity 
from federal action can discharge workers 
for union activities, sponsor company-domi- 
nated labor unions, refuse to bargain col- 
lectively with a majority union, or otherwise 
interfere with the right of workers to self- 
organization and collective bargaining. 


By the same token, a labor union with 
similar freedom from federal censure can 
engage in any activity deemed illegal under 
the Taft-Hartley law. For example, it fol- 
lows that a labor union can engage in 
secondary boycott strikes or picketing; carry 
out jurisdictional strikes or picketing; strike 


for the closed shop; refuse to bargain col- 
lectively with an employer; neglect to serve 
notice before engaging in a strike; and picket 
for the purpose of forcing employers to 
make workers join unions against their will 


In the storm of controversy which was 
whipped up by the new Board jurisdictional 
policies there has not been sufficient recogni- 
tion of the fact that the sword cuts both 
ways. As Fortune remarked, not only do 
the new policies take away protection from 
unions and employees, but “the board has 
taken ‘protection’ from some employers: 
the filling station operator confronted with 
Dave Beck’s legions might regard the new 
policy as extremely pro-labor.” ™ 


State Labor Relations Acts 


Concurrent with the contraction of NLRB 
jurisdiction there arose the belief, or at least 
the hope, in some quarters that state courts 
or state labor boards would occupy the area 
vacated by the NLRB. In this connection, 
the new chairman of the NLRB declared 
that “Uncle Sam’s long arm has reached 
out to assert itself over too many labor- 
management situations which ought to be 
resolved closer to their origin.” Board 
Member Rodgers was of the opinion that 
the new jurisdictional standards of the na- 
tional labor agency would encourage greater 
state activity in labor cases. He declared 
on this issue: “This is, after all a Federal 
State, and it is the underlying philosophy. 
of our government, and I might add of our 
President, that the state and communities 
not only should, but must, assume and dis- 
charge the responsibility of local affairs. I 
believe that the agency must use sound 
restraint in the exercise of its jurisdiction. 
I believe that this agency should assist this 
administration in pulling back the outer 
reaches of federal. bureaucracy, and thus 
encourage rather than impede the develop- 
ment of our communities and our states.” 
Along the same lines, the Chamber of Com- 
merce of the United States hoped that “as 
many states as possible will make use of 
this new opportunity to handle some labor 
relations issues locally,” and further declared 
that “added importance will be given to the 
work of state labor relations boards.” ” 


Though labor organizations would have 
preferred that the NLRB had not curtailed 
its jurisdiction, some of their spokesmen 


11 Monthly Labor Review, August, 1954, p. 
1000. 

22 CIO News, July 19, 1954. 

13 AFL News-Reporter, July 16, 1954. 

14 Fortune, October, 1954, p. 67. 
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1%’ New York Times, November 8, 1953. 

165 Labor Law Journal 149 (February, 1954). 

11 Labor Relations Letter, Chamber of Com- 
merce of the United States, August, 1954. 
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predicted without enthusiasm that the new 
policies of the national agency would prob- 
ably stimulate a greater degree of state 
activity in labor matters. In this connec- 
tion, a CIO writer stated that “the surrender 
of control over labor-management relations 
. .. was heralded as a return of jurisdiction 
to the states and the removal of the federal 
government’s heavy hand insofar as thou- 


\ sands of small operations were concerned.” * 


As a sort of a capstone to the specula- 
tion on additional state control in labor rela- 
tions, the New York and Wisconsin labor 
boards, apparently eager for the opportunity 
to aggrandize their own jurisdictional bound- 
aries, simply declared that they were pre- 
pared to occupy the area vacated by the 
NLRB. The chairman of the New York 
State Labor Relations Board stated that 
cases involving concerns which do not meet 
“the NLRB jurisdiction standards will be 
processed by the State Labor Relations 
Board.” And on its part, the Wisconsin 
Employment Relations Board held that “a 
state agency may intervene when the NLRB 
refuses to act in a case affecting inter- 
state commerce.” ” 


Undoubtedly, the chief basis for the ex- 
pectation of greater state control over labor 
relations resulting from the limitation of 
NLRB jurisdiction jies in the fact that 12 
states have statutes somewhat similar to 
the Taft-Hartley law. Currently these laws 
are in operation in Colorado, Connecticut, 
Kansas, Massachusetts, Michigan, Minne- 
sota, Oregon, New York, Pennyslvania, 
Rhode Island, Utah and Wisconsin. In 
nine of these states, special boards or com- 
missions similar to the NLRB have been 
established to enforce the statutes, and, in 
three states, the regular law enforcement 
officers have such authority.” These state 
laws were enacted to regulate labor rela- 
tions within intrastate commerce. Under 
the distribution of federal and state powers 
as set out by the Constitution of the United 
States, the federal government can exercise 
authority only within the area of interstate 
commerce. Accordingly, these states enacted 
legislation to control the labor-management 
relationship in the area forbidden to the 
federal government. 


If it is assumed for the moment that 
the states can properly exercise authority 
over the area abandoned by the NLRB, 
the withdrawal of federal regulation of labor 
relations will not be of too much importance 
within the 12 states which have enacted 


labor relations laws. Though there are wide 
differences between these state statutes, em- 
ployees, employers and labor organizations 
will generally find the protection and remedies 
now afforded by the national labor law. 
Practices of employers and unions forbidden 
by the Taft-Hartley law are likewise out- 
lawed in many of the state laws. Repre- 
sentatives for collective bargaining can be 
chosen through elections indicated by state 
agencies instead of the NLRB. However, 
in the 36 states which do not have labor 
relations acts, the new jurisdictional policies 
of the NLRB will have a profound effect 
upon the parties to collective bargaining 
and the public. Denied access to the federal 
labor agency, and in the absence of state 
legislation, employers, employees and labor 
organizations are necessarily left to their 
own devices to resolve disputes covered by 
the national labor law. This situation could 
result in increased industrial strife harmful 
to all concerned, including the general 
public. For example, the organizational 
strike made unnecessary in general by the 
orderly procedures of the NLRB will prob- 
ably increase in incidence. Labor history 
clearly demonstrates that these strikes fre- 
quently last much longer than other forms 
of strikes and upon many occasions are 
accompanied by actual violence. Another 
effect resulting from the limitation of NLRB 
jurisdiction within states without labor rela- 
tions acts will likely be the diminishing 
importance of the union movement. Again, 
labor history shows that legal protection of 
the rights of workers to self-organization 
and collective bargaining is frequently the 
prerequisite for the development and ex- 
pansion of the union movement. Depend- 
ing upon one’s conception of what role the 
collective bargaining process should play 
in our nation, this situation will either be 
hailed with delight or viewed with alarm. 
Finally, in these states it is emphasized 
that employers have lost protection against 
many of the union practices prohibited in 
the Taft-Hartley law. An employer within 
these states faced with a jurisdictional 
strike, for example, cannot resort to the 
federal or state government for relief. 


A solution to the problem in the states 
without labor relations laws might be the 
enactment of appropriate state statutes. 
Indeed, many people assumed that the new 
NLRB jurisdictional standards would en- 
courage states to enact laws to fill the gap 
left by the national labor agency. However, 


(Continued on page 71) 


% CIO News, August 2, 1954. 
% Letter cited at footnote 17, p. 2. 


2» Monthly Labor Review, August, 1950, p. 214. 
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Federal Equal Pay Legislation 
By ALICE K. LEOPOLD 


“All men are by nature equal, made all by one workman of like myre, & 
howesOeuer we deceaue our selues as dere unto God is the poorest begger as the 
moste pompous prince liuing in the worlde.” 

This sentence, attributed to Plato, is found in a primer of penmanship pub- 
lished in 1570. Children then learning to write must have become familiar with 
its sentiment.’ 

“While, therefore, the idea of a natural state of freedom and equality was 
d not the invention of Thomas Jefferson or of his contemporaries,” says Henry W. 
Farnam, “it was due to them and to their part in bringing about the independence 
of the United States that this doctrine was formally incorporated in written 


constitutions.” * 


It is with the purpose of applying this principle, old as humanity, to the pay- 
ment for a piece of work done, that equal pay legislation has been written. 


for government action for 
equal pay arose as early as 1868, when 
the National Labor Union Convention 
adopted a resolution urging federal and 
state governments “to pass laws securing 
equal salaries for equal work to all women 
employed under the various departments 
of the Government.” * 

A federal equal pay law applicable to 
employees in private interstate industry has 
net yet been enacted, but the movement 
for such legislation appears to grow stronger 
with each succeeding Congressional session. 
Equal pay bills generally applicable to pri- 
vate interstate industry have been intro- 


duced in every Congress since the Seventy- 
ninth in 1945, 

Several bills embodying the principle of 
equal pay, although of limited application, 
appeared in the Seventy-eighth Congress in 
1944. One proposed amendment to the 
National Labor Relations Act made it an 
unfair labor practice to discriminate because 
of sex against any employee in rate of com- 
pensation paid.* Another bill in the same 
session proposed that any determination 
of wages made pursuant to existing federal 
law apply to workers without regard to 
sex.” This latter bill had the endorsement 
of the then Secretary of Labor who stated: 


1 For an account of the statement attributed 
to Tlato, see Henry W. Farnam, Chapters in 
the History of Social Legislation in the United 
States to 1860 (1938), p. 121. 

2? Work cited at footnote 1. 


Equal Pay 


’ Charlotte Todes, William H. Sylvis and the 
National Labor Union (1942), p. 83. 

*H. R. 5056, introduced by Rep. Louise Stan- 
ley, June 19, 1944, 78th Cong., 2d Sess. 

5H. R. 5102, introduced by Rep. Mary T. 
Norton, June 22, 1944, 78th Cong., 2d Sess. 
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Mrs. Alice K. Leopold is Assistant to the Sec- 
retary of Labor in Charge of Women's Affairs 
and Director of the Women's Bureau. She was 
formerly Secretary of the State of Connecticut 
and a member of the state legislature. 
member of the Labor Committee, she worked for 
Connecticut's equal pay law enacted in 1949. 


As a 


“This principle is equally valid in the field 
of private employment and to the extent 
that H. R. 5102 serves the purpose of ex- 
tending the principle to that field it is 
worthy of support.” 


In the Seventy-ninth Congress, Senators 
Pepper of Florida and Morse of Oregon 
introduced the bill’ after which equal pay 
bills introduced in each succeeding Con- 
gress were chiefly patterned. Briefly, this 
bill applied to employers engaged in com- 
merce or in transactions or operations 
affecting commerce; it declared it an unfair 
wage practice for employers covered by 
the act (a) to pay female employees a 
lower rate of wages than are or have been 
paid to males for comparable work; (b) to 
replace female with male employees, except 
where the layoff or discharge was for good 
cause or on the basis of a seniority system, 
making no sex discriminations; and (c) to 
discriminate against employees for exercis- 
ing rights or privileges under the act. 
Administration was to be in the hands of an 
Equal Pay Division established in the 
Women’s Bureau of the Department of 
Labor. Patterned after the National Labor 
Relations Act, complaint procedure, provi- 
sion for administrative review, and court 
enforcement of orders issued under the act 
were included in its provisions, as were 
criminal penalties for resisting or prevent- 
ing performance of official duties or for 
violation of the record keeping provisions. 


A special section provided for blacklisting, 
with respect to government contracts, of 
persons or firms found to have committed 
violations. 


At extensive hearings held in October, 
1945,5 this bill had the support of women’s 
organizations, civic groups and _ unions, 
many of which testified in its support. The 
bill was favorably reported*® by the Senate 
Committee on Education and Labor, which 
recommended passage. No further action 
was taken on the measure, however, prior 
to adjournment of the Seventy-ninth Con- 
gress. In the same session, the House 
Committee on Education and: Labor also 
issued a favorable report on similar legisla- 
tion introduced in the House.” Hearings 
were not scheduled on the House bill be- 
cause of the extensive hearings in the Senate. 


In the Eightieth Congress, a Senate bill, 
S. 1556, was introduced by Senator Pepper; 
hearings were not held. In the House, 
hearings were held by the subcommittee 
in February, 1948, on bills introduced by 
Mrs. Heler. Gahagen Douglas (California) 
and Mrs. Margaret Chase Smith (Maine), 
H. R. 4273 and 4408.” 


In the Eighty-first Congress in May, 
1950, hearings were again held by the 
House Labor Committee. The bills under 
consideration were introduced by Mrs. Chase 
Going Woodhouse (Connecticut) and Mrs. 
Douglas, H. R. 1584 and 2438." A similar 


® Letter from Secretary of Labor Frances Per- 
kins to Rep. Mary T. Norton, Chairman, House 
Labor Committee, August 18, 1944. 

7S. 1178, introduced by Senators Claude Pep- 
per and Wayne Morse, June 21, 1945, 79th 
Cong., 1st Sess. 

8 Hearings, Subcommittee of the Senate Labor 
Committee, 79th Cong., 1st Sess., on S. 1178, 
“A Bill Providing Equal Pay for Equal Work 
for Women, and for Other Purposes,’’ October 
29, 30 and 31, 1945, p. 174. 

®*Senate Labor Committee, Rept. No. 1576 on 
S. 1178, June 21, 1946, 79th Cong., 2d Sess. 


7” House Labor Committee, Rept. No. 2687 on 
H. R. 5221, July 27, 1946, 79th Cong., 2d Sess. 

1 Hearings, Subcommittee No. 4 of the House 
Labor Committee, 80th Cong., 2d Sess., on H. R. 
4273 and H. R. 4408, ‘Bills Proposing Equal 
Pay for Equal Work for Women, and for Other 
Purposes,’’ February 9, 10, 11 and 13, 1948. 

122 Hearings, Special Subcommittee of the 
House Labor Committee, 81st Cong., 2d Sess., 
on H. R,. 1584 and H. R. 2438, ‘Bills Providing 
Equal Pay for Equal Work for Women, and for 
Other Purposes,’’ May 17, 18 and 19, 1950. 
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bill introduced in the Senate, S. 706, by 
Senators Pepper and Morse, was favorably 
reported, although hearings were not held.” 


The interest in federal equal pay legisla- 
tion is evidenced by the number and strength 
of the organizations which have supported 
the bills since the introduction of the first 
one in the Seventy-ninth Congress in 1945. 
Representatives of national women’s or- 
ganizations, unions, state labor departments 
and the United States Department of Labor 
submitted extensive testimony in favor of 
the proposed bills at all three hearings. 
Management groups did not appear at the 
1945 hearings, but in the 1948 and 1950 
hearings testimony was submitted by cer- 
tain management groups, which stated that 
they supported the equal pay principle, 
but opposed the adoption of federal equal 
pay legislation. 


The Congress of Industrial Organizations 
and many of its affiliates presented testi- 
mony at each of the hearings, urging enact- 
ment of a federal equal pay law. The 
American Federation of Labor testified in 
support of the bill at the hearings during 
the Seventy-ninth Congress in 1945, but 
was not represented in 1948 and 1950. 


Bolton Bill 


In the Eighty-third Congress, bill” 
introduced by Representative Frances P. 
Boiton of Ohio, H. R. 7172, marked a 
departure from the traditional equal pay 
bill which had repeatedly made its appear- 
ance in prior Congresses. Mrs. Bolton in- 
troduced her bill only after considerable 
contact and research with the various 
groups in the country which had expressed 
interest in the principle of equal pay for 
equal work. A questionnaire was sent to 
approximately 1,900 leaders of American 
labor, business, finance, education and 
women’s affairs. On the basis of the replies 
received, it was clear that general support 
existed for the principle of equal pay, and 
that a substantial majority of the leaders 
co.‘tacted advocated federal legislation as 
an important method of putting and trans- 
lating the principle into practice. 


The Bolton Bill, as it is popularly called, 
is simple and direct. It would make un- 
lawful the payment of wages to any em- 
ployee at a rate less than that paid to 
another of the opposite sex if their work 


is of comparable character on jobs requir- 
ing comparable skills. It would not, how- 
ever, affect wages paid on the basis of 
seniority or merit-increase systems, appli- 
cable uniformly, without regard to sex. 
Patterned in general after the federal Fair 
Labor Standards Act, the bill would apply 
to employers whose employees are engaged 
in commerce or in the production of goods 
for commerce. However, unlike the FLSA, 
it would not restrict coverage to those of 
the employer’s employees who are individu- 
ally so engaged. 


The Bolton Bill had the support of na- 
tional women’s groups and civic organiza- 
tions. It also had the support of the 
Administration through the Secretary of 
Labor and the Director of the Women’s 
Bureau. A letter to Representative Bolton 
on May 27, 1954, from Under Secretary 
of Labor, Arthur Larson, stressed the 
Department’s interest: 


“As you know, Secretary Mitchell is very 
much interested in the objectives of your 
bill (H. R. 7172) and strongly favors this 
legislation. We in the Department of Labor 
believe, as you do, that the principle of 
equality of pay for comparable work on 
jobs requiring comparable skills, without 
discrimination on account of sex, should 
have the support of Federal legislation in 
those areas which are appropriate for Fed- 
eral regulation under the commerce clause. 
I see nothing in the current economic situ- 
ation, or in any reasonably foreseeable vari- 
ations in economic conditions, which would 
impair the validity of this principle or the 
desirability of such legislation. 


“This Department favors early enactment 
of such legislation and to this end, is hope- 
ful that the action necessary to assure early 
consideration by the Congress can be taken 
with as little delay as possible. In principle 
and in approach, H. R. 7172 is a sound 
bill 


In a discussion on the floor of the House 
of Representatives in July, 1954, Mrs. Bol- 
ton, noting that, in the absence of definite 
action, her bill would die on adjournment, 
stated: 


“The problem we face as a free Nation 
dedicated to justice and opportunity for the 
individual spreads itself out before us as 
the exigencies of living continue to force 
women into the labor market. What is the 


13 Senate Labor Committee, Rept. No. 2263 on 
S. 706, August 9, 1950, 8lst Cong., 2d Sess. 

4H. R. 7172, introduced by Rep. Frances P. 
Bolton, January 14, 1954, 83d Cong., 2d Sess. 
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way to meet it? A century has passed 
since women first were openly accepted as 
part of the labor force. What is the 
best way to bring the result: How can 
we best insure her receiving the same pay 
as a man whose work is the same as her 
own: It seems to me that it is a question 
with which this Congress must deal in the 
very near future.” * 


Plans are already being made for the 
introduction of equal pay legislation in the 
Eighty-fourth Congress which, it is con- 
templated, will embody the best features of 
equal pay bills sponsored by Mrs. Bolton 
and others in the previous Congress. 


Social and Economic Considerations 


Although women have more to gain than 
do men from the passage of equal pay 
legislation, such a law would protect men 
as well as women from discriminatory 
rates. Equal pay means a rate of pay 
based on the job and not on the sex of 
the employee. Equal pay laws do not 
authorize the standardization of wage rates, 
nor are they intended to operate between 
different employers or for the same em- 
ployer in widely separated geographical 
areas. The usual application of an equal 
pay law is to an employer in a single 
establishment and in a single community. 


Equal pay is important to women work- 
ers, to men workers, to employers and to 
the community: to women, almost one 
third of the labor force—it signifies justice 
in wage treatment; to men—it helps sustain 
wage rates and discourages employers from 
hiring women at lower rates; to employers 
—it promotes good labor relations and 
efficiency; and to the community and to the 
general economy-—it increases consumer 
purchasing power, increases the economic 
security of workers’ families and stimulates 
full employment. 


Women in the labor force.—During the 
last 50 years, women have assumed an in- 
creasingly significant position in the labor 
force and the national economy. The ad- 
vance of women’s employment has been one 
of the most marked features running through 
the past century of this country’s history, 
and has continued into the 1950’s. The 
growing demand for women’s services has 
been accompanied by broadened opportuni- 
ties for their education and training, and 
more of them have become available for 


work in occupations where women have 
shown evidence of special aptitudes. At the 
same time, housewives have found their 
traditional duties simplified by numerous 
changes that reduce the time required for 
physical tasks of homemaking, and married 
women have entered the labor force in 
increasing numbers and proportions. 


In 1954, the civilian labor force includes 
over 1914 million women, over six million 
more than in 1940. Even as early as 1940, 
there were about as many women workers 
as there had been of both men and women 
workers in the country 70 years earlier. 
In the first half of the century, the number 
of women in the labor force increased al- 
most fourfold, while the number of men 
doubled. 


Recent years have witnessed a most im- 
portant population change—the numerical 
relation of men and women in the popula- 
tion has been reversed. Today there are 
over two million more women than men 
of working age, although at the turn of the 
century men outnumbered women by over 
14% million; and when the 1940 census was 
taken there still were slightly more men 
than women in the population. When this 
is considered, it is not surprising that 
women are now over 30 per cent of all 
workers, although in 1870 they were only 
15 per cent. 


Women were reported in all the 446 
occupations listed in the 1950 census and, 
since 1940, the employment of women had 
increased in all occupation groups except 
household workers and farmers. Notable 
changes also have occurred in the types 
of occupations in which women are chiefly 
engaged. The greatest expansion has been 
among clerical workers. Operatives and 
those in service trades also constitute larger 
proportions of all employed women than 
formerly. Management and sales occupa- 
tions show growth for women, though em- 
ploying considerably smaller numbers than 
clerical, operative and service occupations. 
On the other hand, women’s employment 
has declined through the years as private 
household workers and in hand trades that 
once were considered among the most char- 
acteristic occupations of women. 


The great majority of occupations and 
industrial processes of today are in nowise 
exclusively men’s or women’s. Heavy lift- 
ing and arduous work are more and more 
being done or lessened by mechanical means 


1° Rep. Frances P. Bolton, speech in the House 
of Representatives, Congressional Record, July 
19, 1954, pp. 10383-10385. 
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and machine power. There are only a limited 
number of jobs that women are not able 
to hold if given training and opportunities 
for employment. 


Women in the labor force are becoming 
a more mature group. In 1900, less than 
one third of the employed women were 
35 years of age or. older, while in 1954, 
well over half (57 per cent) are 35 or older. 
There was a considerable movement of 
women beyond 35 years of age into the 
labor force during wartime, and many of 
them remained at work after the war. More 
than half the women workers are now 35 
to 64 years of age. 


Recent Women’s Bureau data show that 
the job stability of women compares favor- 
ably with that of men. Data collected by 
the bureau in a small sample of manufactur- 
ing establishments and retail stores showed 
that the average length of service for both 
men and women with the same employer 
in manufacturing was eight years, and in 
the department stores the women had an 
average of eight years and the men seven 
with the same employer. 


Women’s responsibilities for dependents. 
—A reason sometimes offered for not pay- 
ing women as much as men is that men 
have to support dependents. Findings from 
many studies of the economic responsibili- 
ties of women show that half or well over 
half of the women at work in all types of 
occupations are in some degree responsible 
for dependents in addition to supporting 
themselves.” 


The proportion of married women in the 
labor force has increased from 30-per cent 
in 1940 to 51 per cent in 1954. The prevail- 
ing high living costs have accented the 
need for many women to continue in an 
earning status after marriage. The vast 
majority of married women work to con- 
tribute to family expenses, to help pay for 
homes and to educate children. Women’s 
earnings are a substantial factor in main- 
taining the advanced standard of living of 
their families, as well as the purchasing 
power of the nation. 


Widowed and separated women are often 
the only wage earner in the family, and 
many single women and some married 
women carry the entire responsibility for 
family support. In 1953, a woman was the 
head in nearly four million of this country’s 


families; this is about a tenth of all families 
in the United States. 

A recent study by the Bureau of Applied 
Social Research of Columbia University, 
based on questionnaires submitted by 17,561 
members of the National Federation of 
Business and Professional Women’s Clubs, 
summarizes responsibilities for dependents 
as follows: 

“More than a third of the Federation’s 
members fully or partially support depend- 
ents. The heaviest burdens are carried by 
women 35 to 45 years of age. The burdens 
of those 45 to 55 years old are nearly as 
great. 

“One out of every five women living 
with her family is the sole earner of her 
household and pays all its expenses. Of 
the widowed, divorced or separated at least 
half are the sole support of their families. 
Forty-one percent of the members earning 
less than $3,000 pay the entire family 
expenses.” * 

Prevalence of lower rates for women.— 
Women traditionally and historically have 
been paid less than men for their services. 
About $1,400 a year is the median for earn- 
ings of all women with wages or salaries. 
The corresponding figure for men is $3,200. 
Quantitative studies of wages and salaries 
for industries and for occupations show 
average rates and earnings that are con- 
sistently less for women. The following 
compares men’s and women’s earnings in 
broad occupational classifications: ” 


Median Wage or Salary of Experienced 
Workers, by Major Occupation 
Group, 1952 


Major occupation group Women Men 
Managers, officials, proprietors $2,705 $4,696 
Professional workers ...... 2,695 4,691 
Clerical workers .......... 2,270 3,421 
Crafts workers .... 2,075 3,756 
Service workers (except pri- 

vate household) ......... 1,128 2,374 
Sales workers’ ..........+. 1,075 3,576 
Private household workers. . 433 * 
Farm laborers, foremen .... ¥ 847 
Farmers, farm managers... . * 479 
Laborers (except farm, mine) * 2,244 


* Sample too small to justify a median. 
There are many reasons for the wide 
variations that occur in wages and salaries. 


1% United States Department of Labor, Wom- 
en’s Bureau, Bulletin 239, Women Workers and 
Their Dependents, p. 3. 

18 National Federation of Business and Pro- 
fessional Women’s Clubs, Inc., The Economic 
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Strength of Business and Professional Women 
(1954), p. 88. 

1” United States Department of Labor, Wom- 
en’s Bureau, Bulletin 255, Handbook on Women 
Workers (1954), p. 24. 
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Important among these are differences in 
the industries and in the establishments in 
which workers are employed; in jobs within 
occupations; in the training, experience and 
proficiency of individual workers; and in the 
methods or systems of payment. While 
lower earnings of women do not necessarily 
show that unequal pay exists in individual 
establishments, they are indicative of over-all 
discriminatory wage practices, and are thought 
provoking in reflecting possibilities of unequal 
pay for the same or comparable work. 


The following statement by Florence 
Peterson is pertinent on the prevalence of 
lower rates for women: 


“Prevailing wages are the result of overt 
action as well as custom or tradition. For 
example, the prevailing wages of women 
are in general lower than those of men, 
largely because it has been customary to 
think that they should be. Some but not 
all of this difference would disappear if the 
principle of equal pay for equal work were 
actually put into effect. This does not mean 
that the average wages of women would 
necessarily equal those of men, because a 
larger proportion of women may be doing 
unskilled work. But there is no doubt that 
the prevailing wages on many so-called 
‘women’s jobs’ would be higher if they were 
based solely on skill and other objective 
factors.” 


A study of the membership (over 160,000) 
of the National Federation of Business and 
Professional Women’s Clubs, published in 
1954, points out that the federation’s mem- 
bership shows high earnings compared to 
those of women as a whole in the nation in 
similar occupations, but, compared to the 
earnings of men in similar occupations, the 
findings are discouraging. The report states: 


“According to the U. S. Census of 1950, 
35.4 percent of men in professional posi- 
tions, 33.0 percent of male proprietors, man- 
agers or officials, and 12.2 percent in office 
or sales work earned $5,000 or more a year. 
For the Federation’s membership the figures 
in the respective groups were 8.7 percent, 
20.7 percent and 3.7 percent. Similar differ- 
ence in earnings are found on every level. 
J Equal pay for equal work and equal 
opportunity for work need no better argu- 
ment than lies imbedded in these figures.” ™ 


Evidence of unequal pay.—Comprehensive 
statistics that give a definitive answer to the 


Half the single women 14 years and 
over are in the labor force, as are 
more than a third of the widowed 
and divorced women, and a fourth 
of the married women.—Women's 
Bureau, Department of Labor. 


existence or absence of equal pay for men 
and women on a plant basis are not avail- 
able. In order to have data on discrimina- 
tory practices in individual plants, it is 
necessary to make case studies and collect 
data on the same or comparable jobs of 
men and women within a single establishment. 

During World War II, the Women’s 
Bureau was called on to make studies of 
individual plants with discriminatory wage 
practices, and many cases were found of 
dual wage structures with lower rates for 
women than men in the same classification, 
and rates of pay for women that were lower 
than those for men on the same jobs and 
operations. : 

Workers’ representatives representing in- 
dustries such as electrical manufacturing, 
garment, food processing and other indus- 
tries with high proportions of women em- 
ployees send to the Women’s Bureau 
information showing that many women, 
in spite of skills, dexterity and experience 
required for machining, processing, assembly 
and inspection operations, receive less than 
the men in the same occupations or, in some 
cases, less than those who sweep the floor, 
push the trucks and hold the least skilled 
jobs in these plants. 

A 1954 contract covering an employers’ 
association and a local of a garment work- 
ers’ union is typical of this type of data. 
It states: 

“Workers in the following crafts shall 
receive not less than the following mini- 
mum wage scales for a full week’s work: 


Cleaners, trimmers, boxers, folders, 


Shipping, stock & receiving employees 35 
except that the minimum for male workers in 
these classifications shall be $36.00.” * 


Inspections of job orders received from 
employers by both public and private em- 


2 Florence Peterson, Survey of Labor Eco- 
nomics (1947), p. 291. 
21 Work cited at footnote 18, pp. 13-14. 
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ployment agencies frequently show that the 
same job listing, which requires the same 
skill, training and experience, offers lower 
rates to women than men. Typical instances 
of such job orders from unpublished data 
in the Women’s Bureau files are: 


Rate Rate 
Job for Men for Women 
$ 40aweek $ 35a week 
Bookkeeper .. 65a week 45 a week 
Laboratory 
technician .. 285amonth 230amonth 


The most recent study made by the 
Women’s Bureau in the equal pay field, a 
survey of the meat-packing industry,” is 
discussed in a later part of this article deal- 
ing with management and union progress 
toward achieving equal pay. The study 
showed that although marked progress has 
been made in reducing discriminatory rates 
for women and narrowing the gap between 
men’s and women’s rates, a differential in 
the basic rates of pay for men and women 
still exists. 

Effect on wage levels—Equal pay laws 
protect men from undercutting by women 
in wage rates. Men have resisted the em- 
ployment of women on jobs that tradition- 
ally have been filled or considered men’s 
because of their fear of women as wage 
cutters. Since occupations that are usually 
considered women’s tend to be low-wage 
occupations, men rightly have looked upon 
women as unfair competitors in maintaining 
wages and as potential cut-rate competitors 
for jobs in periods of unémployment. 

In a letter to the Senate committee con- 
sidering Senate Bill 1178 during the Seventy- 
ninth Congress, Mrs. Eleanor Herrick wrote: 


“I regret that I was unable to appear 
at the recent hearings on the equal pay bill 
because as a management representative I 
have had experience with this problem. . . . 
During the war years, I was director of 
personnel and labor relations for Todd 
Shipyards Corp., where one of my tasks 
was the introduction of women into nine 
ship-construction and repairs yards and an 
engine factory. The first hurdle to 
surmount in introducing women to shipyard 
employment was the necessity for overcom- 
ing the resistance of the unions which 
rightly feared that the competition of women 
at lower rates of pay would jeopardize not 
only their own jobs but the established wage 
scales. This I discovered in the course of 


conference with both AFL and CIO when 
I announced that the corporation was going 
to begin employing women. Only when I 
promised that women would receive the 
same pay was opposition broken down. The 
men were realists—they knew that the em- 
ployment of women at lower scale would 
undercut and finally destroy the wage levels 
they had achieved through collective bar- 
gaining.” * 

William H. Oliver, codirector of the 
UAW-CIO fair practices department, at 
the hearings on the equal pay bill in the 
House of Representatives in 1948, said: 


“Another example I might cite of why we 
want equal pay for equal work is: At the 
Delco-Remy plant in Anderson, Indiana, 
there existed a 16-cent differential for the 
same or comparable work. We found that 
men became victimized under the circum- 
stances because after VJ-Day the company 
hired only women and refused to hire men, 
and many of them veterans.” * 


John W. Gibson, at the time Special As- 
sistant to the Secretary of Labor, made the 
following statement at the equal pay bill 
hearings before the Senate subcommittee 
in 1945: 


“Wage discrimination against women 
workers has extremely serious consequence 
for the entire laboring population. In 
times when a loose labor market exists, men 
workers may be displaced by women work- 
ers because women can be employed at 
lower rates of pay.” 


At the hearings on S. 1178, the director 
of the Women’s Bureau summed up the 
effect of unequal pay on wage levels as 
follows: 


“It is an axiom of wage theory that when 
large numbers of workers can be hired at 
lower rates of pay than those prevailing at 
any given time, the competition of such 
persons for jobs results either in the dis- 
placement of the higher paid workers or 
in the acceptance of lower rates by those 
workers. Over a period of time this pres- 
sure terids to depress all wage levels, and 
unless this normal course is averted by 
direct action, as for example this bill does 
in relation to women, it results eventually 
in lower levels of earnings for all, with a 
resulting reduction in purchasing power, and 
in standards of living.” 


23 United States Department of Labor, Wom- 
en’s Bureau, Bulletin 251, Progress Toward 
Equal Pay in the Meat-Packing Industry (1953). 

* Hearings cited at footnote 8, pp. 193-194. 
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National Safety Council, Inc. 


She can handle the job—but not 
dressed this way because her sleeves 
and hair may get caught in the lathe. 


Effect on labor relations, morale and 


productivity—Equal pay is a facet of good 


personnel or human relations program. 
Wage inequities such as discriminatory 
rates between men and women are always a 
potential cause of discontent, low morale 
and reduced productivity. 

“Workers often attach as much import- 
ance to the ‘fairness’ of wage rates for 
different jobs within the plant as they do 
to the general level. Even where the 
general level of wages is not in question, 
deep dissatisfactions can develop among 
workers over job rate relationships. These 
dissatisfactions, in turn, may be reflected 
in reduced effort and output and in excessive 
labor turnover.” * 

“There is no single factor in the whole 
field of labor relations that does more to 
break down morale, create individual dis- 
satisfaction, encourage absenteeism, increase 
labor turnover, and hamper production than 
obviously unjust inequalities in wage rates 
paid to different individuals in the same 
labor group within the plant.” ” 

A recent publication of the National Safe- 
ty Council, The Woman on the Job, makes 


the following statement on the supervision 
of women that has implications for fairness 
in wage matters and equal pay: 


“In factory or shop, the important thing 
is not the sex of the individual worker, but 
his or her qualities as a worker. 

Like men, women want to know that their 
work has value and when they do well they 
want to be told so. They want to know 
that they are being treated fairly, and not 
held back or considered second rate work- 
ers simply because they are women. They 
want to know what is going on, what 
changes are made and why. They want to 
know where their job fits in with the rest 
of the production of the company. 

The woman on the job cannot be expected 
to take too much interest in her job if she 
knows no matter how skilled she is, there 
is no chance of getting equal treatment from 
her superiors. She needs to know her work 
is judged on its own merits quite apart 
from the fact of her sex.” ” 


Management and Union Progress 
Toward Equal Pay 


“Not only is the National Association of 
Manufacturers and industry in general very 
much in favor of the principle of equal pay 
for equal work, but great progress has been 
made and is continuing, in applying this 
principle in practice throughout industry. 

For many years, the NAM has ad- 
vocated that job,rates be related to job 
content, urging member companies to make 
certain that differences in wage rates be 
based on fundamental differences in the 
nature, the duties, and the physical re- 
quirements of the job. Through precept 
and practice, the manufacturers of this 
country are in general supporting the doc- 
trine that the only sound and fair basis to 
pay wages is to pay the rate for the job, 
without regard to the sex of the worker. 
Large numbers of employers have for years 
pursued this policy of equal pay for equal 
work.” 

The principle of equal pay is being in- 
creasingly accepted by progressive employ- 
ers throughout the country, not only because 
they believe it is a just practice, but because 
they recognize that good employee rela- 
tions cannot be maintained if rates of pay 


% Harry M. Douty, Wage Structures and Ad- 
ministration (University of California, Institute 
of Industrial Relations, 1954), p. 1. 

2» National War Labor Board, West Coast Air- 
frames Companies (March, 1943), 1A CCH Labor 
Law Reports (3d Ed.) { 13,268. 
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differ unfairly between men and women 
workers. 


One of the’ basic factors in applying the 
equal pay principle and in effectively enforc- 
ing it is the development of a sound, prac- 
tical and objective wage-determination plan 
that analyzes and classifies jobs in relation 
to their skill, responsibility, physical- and 
working-condition requirements. Employers 
are finding that a fair rate for a job can best 
be established by an analysis of the re- 
quirements of the job in its relation to other 
jobs within an establishment. The increas- 
ing use and interest of employers in job 
evaluation and job classification provides 
a basic wage-determination background for 
achieving equal pay through an objective 
wage structure. 


In a speech at Columbia University’s Bi- 
centennial Celebration in May, 1954, Dr. 
Arthur F. Burns, chairman of President 
Eisenhower’s Council of Economic Advisers, 
said: “Our country has the capacity to raise 
physical production from its current annual 
level of about $360 billion to $440 billion, 
or even more, in a mere five years. It is 
essential for our national security as well 
as the interest of increasing welfare to real- 
ize this potential growth.” * 


Commenting on this statement, the au- 
thors of a series of articles in Fortune wrote: 


“Dr. Burns’ remarks open up tremendous 
vistas. Yet a 440-billion economy can be 
realized easily enough if (1) high-level 
employment continues and (2) the Nation’s 
labor force and productivity increase at the 
same pace at which they have been increas- 
ing since World War II. And if such 
growth is achieved, what will it mean for 
the American market five years from now?” ™ 

If these production goals are to be real- 
ized, consumer markets expanded and high 
purchasing power maintained, the employ- 
ment of women may be expected to increase 
to even higher levels in order to produce 
and distribute the goods and services, and 
to provide the purchasing power for such 
an economy. If women are to be expected 
to work along with men to achieve such 
an economy, they have a right to be assured 
that their work will be rated on the basis 
of the equal pay principle in wage de- 
termination. 


Increasing opportunities for women in an 
expanding economy.—“If business is main- 
tained at today’s level, there will not be 
enough qualified men to fill the responsible 
positions. Women are going to be received 
in top jobs . . . out of necessity.” “ 

A research project, undertaken by the 
Division of Research of Harvard Business 
School at the request of a committee study- 
ing the Radcliffe Management Training 
Program for Women, discusses the progress 
of women in achieving higher-level posi- 
tions in business and the possibilities of 
greater utilization of women in manage- 
ment positions. The following excerpts 
from this article indicate that women in- 
creasingly and effectively are taking over 
administrative, executive and staff jobs that 
in the past have been considered almost 
entirely an employment area limited to men. 


“There is no one phase of business or 
industry which does not have women in its 
employ. In the past 50 years women in 
business have increased tremendously. In 
the next 25 years, they will advance more 
rapidly than men ever did.” 


“A bank executive mentioned that if the 
present trend continued, women would soon 
comprise 65% of all bank personnel.” ® 


“Theoretically there are no administra- 
tive jobs which women are not considered 
capable of holding. This sentiment was ex- 
pressed a number of times by various execu- 
tives such as the president of a large New 
York life insurance company who stated 
that women are equally capable of perform- 
ing administrative jobs and should be given 
equal opportunity with men to do so.” ™ 


“Women are found teamed with men in 
many creative jobs, such as those on maga- 
zine staffs and in advertising agencies. In 
many instances, the women’s titles do not 
accurately describe their functions. They 
frequently are called ‘secretary’, although 
their duties may be in large part the same 
as their bosses’. This is particularly true 
of the so-called institutional businesses 
(e. g., insurance, banking and investment).” * 


Job classification and job evaluation.— 
The wage and salary stabilization program 
of the National War Labor Board during 
World War II led to widespread use of job 
evaluation and job classification plans. In 


% Gilbert Burck and Sanford Parker, ‘‘Con- 
sumer Markets: 1954-59," Fortune (August, 
1954), p. 82. 

33 See footnote 32. 

% “Opportunities for Women at the Admin- 
istrative Level,’’ Harvard Business Review (Jan- 
uary-February, 1953), p. 111. 
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% Article cited at footnote 34, p. 112. 
% Article cited at footnote 34, p. 113. 
% Article cited at footnote 34, p. 114. 
% Article cited at footnote 34, p. 115. 
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numerous War Labor Board cases involv- 
ing inequalities between rates paid to men 
and women for comparable work, the board 
ordered the adoption of job evaluation or 
job classification as a practical method for 
rating jobs and eliminating inequities and 
discriminatory rates. A summary of a 
number of National War Labor Board 
cases involving job-evaluation or job-classi- 
fication plans and equal pay was made 
available to the Women’s Bureau in 1945 
by the Research Division of the Board. 
Following are typical summaries: 


“The National Board ordered company 
involved in dispute with union to establish 
standard rates for job classification accepted 
by management and union to rectify irregu- 
larities in the existing wide diversity of 
rates for similar work. In the case of 
differential for female employees the com- 
pany was ordered to pay equal wages for 
equal work.” ® 


“The National Board ordered the parties 
to establish a classification of women’s jobs 
and at the same time ordered the company 
to equalize the rates of pay for men and 
women doing the same work.” “ 


“The National Board approved a job 
classification wage schedule recommended 
by its mediator and ordered that women be 
paid the same rate as men doing equal 
work. Prior to the order, the companies 
paid women approximately 10 percent be- 
low the rates paid to men for similar work.” “ 


Job evaluation as a method for rating 
jobs has become the standard practice 
for much of industry in this country. A 
1947 National Industrial Conference Board 
report, discussing the widespread use of 
job evaluation, stated: 


“The obvious need for a more accurate 
and systematic basis of determining wage 
levels has led to the development of job 
evaluation. . . . Job evaluation plans have 
increased remarkedly since 1939. In the 
1939 survey, only 13.3% of the 2700 co- 
operators were using job evaluation. In 
the present survey this figure has jumped 
to approximately 57%. A point in connec- 
tion with this swift expansion is the fact 
that job evaluation plans are fairly evenly 


distributed among small, medium and large 
companies, and among companies in all 
of the industrial classifications covered in 
the survey as well.” * 


From the vast number of articles and 
many books that have been written on job 
evaluation since 1947, it is apparent that 
the use of job evaluation for rating jobs 
has become even more prevalent. It is an 
existing wage-determination technique that 
may be employed objectively to apply the 
equal pay principle. 

In a discussion of “Equal Pay for Equal 
Work,” Charles W. Lytle, professor of 
industrial engineering at New York Uni- 
versity, draws the following conclusion: 


“These statistics [on the employment of 
women] indicate that full attention to the 
question of equal pay for equal work will 
be mandatory eventually and that the pay- 
ing of equal wages should have a chance for 
complete adoption. It would seem logical 
to assume that industry is willing to pay 
true value of any job for proper perform- 
ance of the job. When and if equal pay 
for equal work becomes the general prac- 
tice throughout industry, many concerns 
having these differentials between male and 
female comparable jobs will be faced with 
the problem of revising their wage rate 
structure. This can be best achieved by 
adopting some form of job evaluation.” “ 


It should be noted that job evaluation 
does not set the basic rates in terms of 
dollars and cents and does not replace 
collective bargaining. It provides a frame- 
work for equitably rating jobs in relation 
to one another in terms of skills and other 
requirements. The actual basic money 
amounts are still established by collective 
bargaining or by management. 


Management’s experience.—In 1951, eight 
firms that had been operating under an 
equal pay policy of wage determination for 
at least five years were visited by agents 
of the Women’s Bureau to obtain informa- 
tion on the application of equal pay and 
management’s evaluation of its effective- 
ness.“ Manufacturing, retail trade and bank- 
ing were represented in the firms surveyed. 
Five of the eight firms had collective bar- 


8% National War Labor Board, Breeze Corpora- 
tion (May, 1942), 1A CCH Labor Law Reports 
(3d Ed.) {| 13,750. 

* National War Labor Board, La Crosse Rub- 
ber Mills Company (March, 1943), 1A CCH 
Labor Law Reports (3d Ed.) { 13,627, cited 
in Press Release B-544. 

“National War Labor Board, California 
Wholesale Drug Houses (July, 1943), cited in 
Press Release B-873. 
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#2 National Industrial Conference Board, Stud- 
ies in Personnel, No. 86, p. 12. 

* Charles W. Lytle, Job Evaluation Methods 
(1946), p. 296. 

United States Department of Labor, Wom- 
en’s Bureau, Case Studies in Equal Pay for 
Women (September, 1951). 
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More than half a million women are 
at work in the executive branch of 
the Federal Government. These 
women are a fourth of all such 
workers. About a fifth of them are 
located in Washington, D. C. .. . 
The employment of women in gov- 
ernment service was considerably 
greater during the war years—in 
fact, in the highest postwar year it 
was 42 percent less than at the war- 
time peak.—Women's Bureau, De- 
partment of Labor. 


gaining. Total employment by firm ranged 
from 190 to 13,000, and the proportion of 
women in these firms varied from 16 to 65 
per cent. Seven of the eight establishments 
were operating in states with equal pay 
laws and six of the eight were in inter- 
state commerce. 

All eight companies had a rate-for-the-job 
policy that did not discriminate between 
men and women in its application. Job- 
evaluation or job-classification plans served 
as the basic wage-determination techniques 
for rating jobs in all the plants. 

Management representatives in all these 
firms expressed approval of the equal pay 
policy. The administration of an equal 
pay plan was reported as easier to ad- 
minister than rates with sex differentials. 
Reduced friction over rates, improved 
morale and increased efficiency on the part 
of the women were reported as some of 
the advantages of equal pay. 


Collective bargaining.—The need for equal 
pay has had voluntary recognition in col- 
lective bargaining. The labor unions have 
been both the earliest and among the most 
recent to promote equal pay in practice 
and in legislation. The National Labor 
Union Convention in 1868 was the first or- 
ganized group to speak out for equal pay 
legislation for government workers; the 
Knights of Labor in 1878 were the first 
to make equal pay for all women their 
objective.” 

The AFL today, according to a recent 
statement,” prefers to leave the question of 
equal pay entirely to collective bargaining. 


The CIO sees federal legislation as a com- 
plement to and support of collective bar- 
gaining for equal pay, as witness the action 
taken at its Fifteenth Annual Convention 
in 1953: 


“If women are paid less than the regular 
rate for men, union wage levels are threat- 
ened. The CIO has repeatedly de- 
clared its support for equal job rights, equal 
opportunities, and equal pay for men and 
women alike. We have supported these 
objectives in collective bargaining and 
through legislation. Through these 
efforts we are helping to enlarge the total 
number of effective workers who will be 
available to increase the nation’s production 
for peacetime prosperity or wartime emer- 
gency. NOW: THEREFORE, BE 
IT RESOLVED . We shall continue 
working for passage of effective federal 
and State laws to safeguard the principle 
of equal pay for equal work.” “ 


The importance of collective bargaining 
and jointly negotiated agreements to our 
industrial society and to the men and women 
who contribute to our national economic 
production is amply attested, for example: 


“Collective bargaining . is today an 
integral component of the industrial society 
of the United States. Its achievements, 
the results of its functioning, and its rami- 
fications extend far beyond the employer- 
employee relationship. Collective 
bargaining is undoubtedly the most dynamic 
process at work in the American economy 
today. It directly affects the terms 
and conditions of employment, and thus 
the standard of living, of an estimated 30 
million employees who work under the pro- 
visions of collective bargaining agreements 
and only slightly less directly affects the 
living standard of every member of the 
national community.” “ 

“", . a remarkable change in the climate 
of industrial relations has occurred over 
the past eighteen years. There has been 
a steady growth of mutual confidence be- 
tween management and organized labor 
coupled with the discovery of new tech- 
niques for the peaceful settlement of dis- 
putes.” 


“The wide degree of recognition accorded 
labor unions as important and influential 


* Work cited at footnote 3, p. 83; Terence 
V. Powderly, The Path I Trod (1940), p. 383. 

“ Kelease from the Office of Rep. Frances P. 
Bolton, 22d District, Ohio, October 15, 1953, 
p. 2 


“a ‘Proceedings, Fifteenth Constitutional Con- 
vention of the Congress of Industrial Organiza- 
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tions (1953), Resolution No. 59, ‘‘Women 
Workers,”’ pp. 624-625. 

*Selwyn H. Torff, Collective Bargaining 
(1953), pp. 1, 5. 

* National Planning Association, Causes of 
Industrial Peace Under Collective Bargaining 
(1953), pp. 1-2. 
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institutions in American society is symbol- 
ized by an estimated one hundred thousand 
or more jointly-negotiated-with-management 
collective agreements currently in effect.” 


An AFL union, the International Typo- 
graphical Union, has the longest history 
of the effective use of collective bargaining 
to abolish wage discrimination based on sex. 
Its constitution has made equal pay to 
women compositors mandatory since 1891. 
Any subordinate union (local) which failed 
to amend its scaie of prices to conform 
with this International requirement was 
subject to $25 for the first offense, $50 
for the second and withdrawal of its charter 
for the third. The 1952 constitution pro- 
vides that violation shall be punished by a 
fine of not less than $25 or suspension.” 


The Railroad Brotherhood unions, in- 
cluding the AFL Railway Clerks, also 
have a long history of equal pay. William 
G. McAdoo, Director General of Rail- 
roads, stated in his 1918 report that “during 
the two years of 1916 and 1917 great prog- 
ress had been made in the standardization 
of wages through negotiation of employees 
with railroad companies and consequently 
many differentials were eliminated.” * How- 
ever, the war brought a great increase 
to the number of women working on the 
railroads—over 40,000 in nine months (Jan- 
uary 1, 1918: 60,555; through October 1, 
1918: 101,296).~ In May, 1918, Director 
General McAdoo issued the following Gen- 
eral Order: 

“When women are employed, their work- 
ing conditions must be healthful and fitted 
to their needs. The laws enacted for the 
government of their employment must be 
observed and their pay, when they do the 
same class of work as men, shall be the 
same as that of men.”™ 


“Since that time this rule has become one 
of the standard provisions in all-over con- 
tracts,” stated the legislative representative 
of the Brotherhood of Railway and Steam- 
ship Clerks at the Congressional hearings 
on the 1945 equal pay bill. Another perti- 
nent rule which has become standardized, 
he went on to say, generally reads as 
follows: 


“Positions (not employees) shall be rated 
and the transfer of rates from one position 
to another shall not be permitted.” © 


Other internationals have records, not 
so old but also impressive, of the poten- 
tiality for the establishment of equal pay 
inherent in the collective bargaining proc- 
ess. In the automobile industry and in 
parts of the electrical industry marked 
progress has been made. 


In the meat-packing industry, the differ- 
ential between men’s and women’s job 
rates, after almost ten years of effort, was 
reduced in 1952 from as much as 10% cents 
an hour to five cents, as reported in a 
study, “Progress Toward Equal Pay in the 
Meat-Packing Industry,” made by the 
Women’s Bureau.” About 65,000 (approxi- 
mately one fifth) of the workers in this 
industry are women. Although women’s 
opportunities to be employed on the same 
jobs as men are limited, certain jobs with 
the same titles and the same job descrip- 
tions employ both men and women. The 
grade classification assigned these jobs is 
usually also the same. Nevertheless, owing 
to the dual rate structure, women’s pay on 
these jobs has been and still is less than 
that of men. 


In September of this year, however, the 
five-cent differential was still further re- 
duced in the 49 plants of one of the meat- 
packing companies to 3% cents.” The 
terms of the agreement—with the CIO 
United Packinghouse Workers, the AFL 
Amalgamated Meat Cutters and Butcher 
Workmen of North America and the In- 
dependent National Brotherhood of Pack- 
inghouse Workers—were thereafter agreed 
to by the other three of the “Big Four” 
meat-packing companies.® Both AFL and 
CIO unions have succeeded in recent ‘years 
in negotiating a single rate structure and 
equal pay with some of the smaller meat- 
packing companies. 

Included in other notable progress is that 
of two local unions this summer; their gains 
were newsworthy for having completely 
equalized men’s and women’s job rates. In 
Fall River, Massachusetts, the city council 


Clinton S. Golden, ‘‘Management-Labor 
Relations in a Changing Economy,"’ Annals of 
the American Academy of Political and Social 
Science (March, 1951), p. 171. 

"Constitution of the International Typo- 
graphical Unions (1891), Secs, 121-126, pp. 55-56; 
Book of Laws of the International Typograph- 
ical Union Effective January First 1952, Art. 
XXIV, ‘“‘Women Members."’ 

% Annual Report of W. G. McAdoo, Director 
General of Railroads (1918), p. 8. 
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% Hearings cited at footnote 8, p. 193. 

% Bulletin cited at footnote 23, p. 6. 

% New York Times, September 28, 1954, p. 30, 
col. 6. 
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Department of Labor, Labor News Digest, Octo- 
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National Safety Council, Inc. 


Properly dressed for the job (her hair 
is covered by a scarf and her eyes 
are protected by goggles) this lady 
performs the job of “‘burner.”’ 


“accepted the recommendations of the 
Union, submitted with the approval of the 
Mayor increasing the salaries of fe- 
male employees of the Bayside City Home 
by approximately $250 per annum, thus 
equalizing their wages with those of male 
employees doing the same work.”™ In 
Springfield, Massachusetts, negotiations with 
one of the largest chemical firms of the 
country “completely wiped out” wage dis- 
crimination against women: 

“The agreement provides for a general 
increase to all female employees of 13 cents 
an hour. In addition, the local won an 
across-the-board raise of five cents, which 
put the total increase going to women 
workers at 18 cents an hour.” 

These gains were exclusive of fringe 
benefits successfully negotiated.” 

The significance to equal pay of the col- 
lective bargaining process is sufficiently 
clear. Equal pay clauses, it has been esti- 
mated, are included in 25 per cent of agree- 
ments.” Nor does the absence of an equal 


pay clause from a contract necessarily sig- 
nify discrimination: Some contracts specify 
one rate for the job, eliminating the need 
for reference to equal pay; some cover 
industries employing few or no women. 


The value of equal pay clauses in con- 
tracts is that, on failure of management to 
comply with the clause, grievance machinery, 
“often referred to as the heart of the collec- 
tive bargaining process,” can be set in motion. 
It “establishes orderly procedures for hear- 
ing complaints of workers and for settling 
disputes over intérpretation of the contract, 
thus providing a lightning rod that drives 
to ground dissatisfactions and resentments 
which might otherwise cause serious dam- 
age.”® “Tt is a step in the direction of in- 
dustrial democracy.” ® 


The contribution of the grievance pro- 
cedure to the furtherance of equal pay is 
difficult to estimate. Undoubtedly it has 
succeeded in establishing just wage prac- 
tices for individual women and groups of 
women, and a blueprint for equal pay in 
the plant and the area. 


However, a number of equal pay dis- 
affections have run the whole gamut of the 
grievance procedure through to arbitration: 
“ a procedure wherein an employer 
and a union submit an issue or certain 
issues, which they have been unable to 
resolve by mutual agreement, to an im- 
partial person or body for a solution of the 
issue which will be final and binding on 
the parties involved.” “ 


“The rise of labor arbitration to its 
present widely accepted status” has been 
called meteoric,” “one of the most remark- 
able developments of the American sys- 
tem of industrial self-government in recent 
decades”; it is “a free system” which “owes 
little to legislatures or to judicial enforce- 
ment [and] a flexible and effective 
instrument for determining the law of the 
plant These parties are, of course, 
performing in the industrial relations area 
of our free society what is recognized as 
traditional activity in the political area.” “ 


Arbitration—The Women’s Bureau re- 
cently analyzed six equal pay arbitration 
cases “ reported by a national labor reporter 


%® Service, Official Publication of the Govern- 
ment and Civic Employees Organizing Com- 
mittee, CIO (August, 1954). 

®Tllinois State Federation of Labor, Weekly 
News Letter, August 28, 1954, p. 2. 

‘*Equal Pay Clauses,’’ Collective Bargaining 
Negotiations and Contracts (May 8, 1953, BNA). 

* Work cited at footnote 49, p. 86. 

® Richard A. Lester, Hconomics of Labor 
(1942), p. 626. 
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** Work cited at footnote 48, pp. 302-303. 

*% Work cited at footnote 48, p. 302. 

* Cyrus S. Ching, ‘‘Some Instruments of 
Industrial Peace,’’ Annals of the American 
Academy of Political and Social Science (March, 
1951), pp. 183, 184. 

812 LA 905-907, 393-396; 16 LA 424-434; 19 
LA 35-38, 291-294; 621, 624-626 (BNA). 
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as noteworthy for establishing a precedent. 
The contracts involved in three of the cases 
carried an equal pay clause; in the other 
three cases, the jobs concerned were ad- 
mittedly or obviously identical. In five of 
the cases, the grievance was denied. In 
one—that of Allis-Chalmers and UAW-CIO, 
who had negotiated an equal pay clause— 
the grievance was affirmed, and 120 women 
were awarded the ten-cent hourly increase 
that represented the difference between their 
wage and that of men performing the same 
quality and quantity of work.® 


The reasoning behind the five denials 
bears careful review. A common denomina- 
tor of the reasons for denial of three is 
“elapsed time”—a year, three years—before 
the grievance was raised. In one of these 
four cases the contract read: “The Com- 
pany and the Union will continue the policy 
of no discrimination.” (Italics supplied.) 
Hence no discrimination could have been 
felt to exist. 


Three of the denials are striking because, 
though the work is admittedly the same, 
in the absence of an equal pay clause the 
employer is not obligated to pay equal rates. 
Most significant among these three cases 
is the one in which the company stated in 
a posthearing brief that in the absence of 
an equal pay clause or of equal’ pay as a 
principle of wage administration established 
by the legislative arm of government, the 
company had no obligation to pay equally. 


Need for a Federal Law 


The foregoing has pointed up both the 
values and the inadequacies of collective 
bargaining for establishing equal pay. Fur- 
ther, perhaps one tenth of women workers 
are members of unions. While, on the one 
hand, a greater number come under the 
provisions of collective bargaining agree- 
ments, on the other hand, not all unions 
are vigorous to secure women equal pay. 
Nor are contracts rare (examples were 
cited earlier) that negotiate a dual rate 
structure—one for men, another for women. 


There has been a constant effort in this 
country to realize social ideals by legisla- 
tion.” The 13 original states held certain 
such ideals in common. Some of these were 
summarized by the Declaration of Inde- 
pendence, first among them “that all men 
are created equal.” The bills of rights in 
the early state constitutions and the first 
eight amendments of the United States 
Constitution “also created a presumption in 
favor of equality of opportunity.” ™ 


Labor legislation is written in response 
to public opinion and demand for its enact- 
ment.” It constitutes recognition by both 
public and legislatures of the inequality 
between employer and employee;™ and, in 
the special instance of equal pay legislation, 
recognition of the particular disadvantage 
women are under in the bargaining situa- 
tion.“ Furthermore, “purposeful regulation 


19 LA 35-38 (BNA). 

® Work cited at footnote 1, p. 6. 

Work cited at footnote 1, p. 22. 

™ Work cited at footnote 1, pp. 124-125. 

2 ‘Only when based on an enlightened and 
convinced public opinion can social reform be 
built up throvgh legislation and through an 
administration which reaches into the private 
affairs of the people.’’ (Joseph P. Chamberlain, 
“Social Legislation,’’ Proceedings of the Na- 
tionai Conference of Social Work (1934), p. 265.) 

“It is manifest from this review of our deci- 
sions that there has been a growing appreci- 
ation of public needs and of the necessity of 
finding ground for a rational compromise be- 
tween individual rights and public welfare. The 
settlement and consequent contraction of the 
public domain, the pressure of a constantly in- 
creasing density of population, the inter-rela- 
tion of the activities of our people and the 
complexity of our economic interests, have in- 
evitably led to an increased use of the organ- 
ization of society in order to protect the very 
bases of individual opportunity.’’ (Home Build- 
ing and Loan Association v. Blaisdell, 290 U. S. 
398, 442, 54 S. Ct. 231, 241 (1933). Opinion by 
Chief Justice Charles Evans Hughes. Cited by 
Chamberlain at p. 270.) 

‘The theory of legisiative interference seems 
to be in some cases that oppression in itself, 
like fraud, is immoral and wrong either against 
the individual affected thereby or against the 
public at large.’’ (Ernest Freund, Police Power, 
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p. 283, cited by John R. Commons and John 
B. Andrews, Principles of Labor Legislation 
(4th Ed., 1936), p. 534.) 

73 “Protective labor legislation was preceded 
by the regulation of the master and servant 
relationship in the early modern period. . . 
But, as now conceived, protective legislation did 
not arise until the modern employment contract 
came into being, premised as it was upon free 
bargaining. It was to curb abuse which arose 
under free individual bargaining and to protect 
groups of economically weak bargainers that 
protective labor legislation was enacted.’’ (Ed- 
win E. Witte, Labor and Social Legislation 
(1949), p. 2.) 

“In other words, the natural inequality of 
employer and employee reduces the latter to a 
servile state, reinforced by the law of master 
and servant; but the legislature, by giving 
preference to the weaker party, overcomes in 
part the inequalities of nature and secures a 
more real equality protected by the law of em- 
ployer and employee.’’ (Commons and Andrews, 
work cited at footnote 73, p. 532.) 

% Both minimum wage and equal pay legis- 
lation recognize women’s special disadvantage 
in the bargaining situation: ‘‘They [minimum 
wage laws] are premised on two major distinc- 
tions between women ard men workers: first, 
that women, or at least certain classes of 
women, are less able than men to bargain for 
adequate wages and therefore need the assist- 
ance of the government. . 
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of wages by governments represents a defi- 
nite policy,” “whether the objective is to 
raise the standard of living of low-wage 
groups or to modify the swing in the 


business cycle.” 


Though the idea of equal pay can be 
traced back to the Middle Ages, it did not 
receive public attention here until after the 
Civil War. Even at that time it stirred 
the public only slightly, largely because 
women were then a relatively small pro- 
portion of the work force and the improve- 
ment of hours, conditions of work and the 
general low level of wages were more 
urgent issues. Three recent emergencies 
have focused attention on equal pay: World 
War I, which brought two to four million 
additional women into the labor market; 
the depression, which forced three million 
or more women into employment,” largely 
because their men were unable to get jobs; 
and World War II, when four to five 
million women were added to the labor force. 


It was World War II which finally 
marshaled opinion in support of equal pay. 
Only two states had enacted equal pay laws 
before that time. During and after the war, 
11 states followed their example. In 1944, 
the CIO adopted a resolution calling for 
“extension of equal pay for equal work to 
all plants under CIO contracts.” That 
same year, the AFL resolved that women 
“be aided in every way in obtaining and 
maintaining agreements and legislation as- 
suring them protection of their physical, 
social and economic well-being.” Many 
internationals during the war vears intro- 
duced equal pay clauses in their contracts.” 
The need for war manpower compelled 
many industries to move toward equalizing 
women’s wages with those of men. The 
requirements of the War Labor Board in- 
duced many other plants to rationalize their 
wage structures to the same end. Following 
a survey of ten war-production areas, the 
National Association of Manufacturers ad- 
vocated a set of “sound practices” that 
included: 


“There is little difference between men 
and women as regards their satisfactory 
performance in industry. In the matter of 
wage policies we advocate the principle 
of equal pay for equal performance by 
women.” 


Because of this World War II experience, 
it was natural that the first federal equal 
pay bill should be introduced in the Seventy- 
ninth Congress in the last year of the war. 
A committee of 42 national organizations 
had joined to sponsor it. Three days of 
hearings were held, at which testimony on 
the bill’s behalf was presented by national 
women’s professional, business, church and 
civic organizations, federations of national 
organizations, many unions, management 
representatives, outstanding economists and 
attorneys, and other groups and individuals. 


Rising tide for equal pay.—Equal pay 
bills have been introduced in every postwar 
Congress. In 1954, the United States Chamber 
of Commerce, ite believing that federal 
legislation could!not satisfactorily solve the 
problem of equal pay for equal work, stated: 


“Accordingly, we urge that the employers 
of this country voluntarily adopt such pay 
practices as will accurately reflect the value 
of the services performed by women for 
the particular employer.” ™ 


In 1953, equal pay bills were introduced 
in nine states lacking an equal pay law; 
and, in six states having equal pay laws, 
amendments to improve these laws were 
introduced. One such amendment was adopted. 


The survey conducted by Congresswoman 
Bolton that year showed that “heads of 
business, industry, financial associations and 
deans of business administration colleges” 
endorsed the principle of equal pay but were 
divided on the proposal for a federal law. 
Heads of national women’s organizations, 
deans of prominent women’s colleges and 
other groups were almost solidly behind her 
proposed bill.” Among the strongest advo- 
cates of equal pay are the business and 


(Footnote 74 continued) 

‘‘Another type of legislation—that prohibiting 
discrimination in pay because of sex—approaches 
the problem of wages from the standpoint of 
compensation for work performance and equity 
between groups or classes of workers. .. . 
Since such laws are directed toward seeing that 
women secure the same pay as men when per- 
forming the same kind of work, they also as- 
sume that women’s bargaining power is unequal 
to that of men; hence the government must 
intervene in order that justice shall prevail.’’ 
(Work cited at footnote 20, p. 396.) 

% Work cited at footnote 63, p. 304. 
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professional women’s clubs, on whose pro- 
grams it is a major item. 


Federal v. state legislation—Congress- 
woman Bolton has stated that “experience 
has shown that the limited orbit of State 
laws cannot cure an evil which is nation- 
wide in its extent.”“ Thirty-five states have 
as yet initiated no cure. It appears un- 
likely, from the history of labor legislation, 
that all of them will. As in the case of 
the far more widely adopted state minimum 
wage laws (26 states, the District of Colum- 
bia, Alaska, Hawaii and Puerto Rico have 
such laws), federal legislation is necessary 
to complement the efforts of the states. A 
federal law would affect workers in inter- 
state commerce, and, as Congresswoman 
Bolton has said: “Today practically all 
American business and industry touches on 
inter-state commerce. Very few businesses 


or industries operate on a strictly intra-,. 


State basis.” ™ 


Although 13 states and Alaska have equal 
pay laws, “few are free of loopholes.” The 
existing state laws vary greatly in their 
provisions and, like many other types of 
law, also vary greatly in their effectiveness. 
Some of them contain provisions which 
could ‘be used in such a way as to defeat 
the major purpose of the law—the protec- 
tion of women workers from unequal treat- 
ment with respect to job rates. For example, 
some laws permit differentials if the woman 
worker has had different training from her 
male fellow worker; if she has had less 
experience (even if she produces in com- 
parable quality and quantity); if her male 
tellow worker only occasionally performs 
different duties or services; if she is not 
“available” for other types of operation than 
the work she is primarily engaged in; if 
she is covered by a union contract which 
establishes a differential on the basis of sex. 


“In Illinois, the Department of Labor 
has no responsibility to enforce the law. 
In Illinois and Michigan, the law covers 
only workers in manufacturing industries. 
In California, Illinois, Maine, Pennsylvania, 
and Rhode Island, wage discrimination is 
permitted if sanctioned by a _ collective- 
bargaining agreement. In California, IIli- 
nois, Maine, Pennsylvania, and Rhode Island, 
laws enumerate many factors upon which 
wage differentials can be based. In New 
York and Washington, wage differentials 
are permitted if based on ‘factors other than 
sex’. The New Jersey law permits ‘a rea- 


School teachers are over 40 percent 
of all professional women, and 75 
percent of all teachers are women. 
In high schools their median salaries 
in the 1952-53 school year ranged 
from $5,526 to $3,498, according 
to size of locality; in elementary 
schools from $4,817 to $3,118.— 
Women's Bureau, United States De- 
partment of Labor. 


sonable factor or factors other than sex’ on 
which to base wage differentials. Such 
terminology has, in many cases, been used 
to evade the intent of the laws. In many 
States the Labor Commissioner does not 
have the power to take wage assignments 
and sue in behalf of the employee. In most 
States inadequate appropriations make ad- 
ministration of the equal pay laws difficult. 
No State’s laws attempt to eliminate in- 
equalities between rates paid for so-called 
men’s and women’s jobs.” 

The effect of federal and state legislation 
is complementary, as in the operation of 
minimum wage, unemployment insurance 
and other laws. 

This direct complementing effect is shown 
by what occurred when Congress amended 
the Federal Wage and Hour Law (Fair 
Labor Standards Act), in 1950, to raise the 
minimum hourly wage to 75 cents: “This 
higher minimum wage brought direct benefit 
to an estimated 1.5 million of the well over 
20 million people entitled to the benefits of 
the Act,” said Secretary of Labor James P. 
Mitchell.” The figure of 1.5 million people 
directly affected takes no account of the 
numbers indirectly affected, whose wages 
perforce also rose: workers not producing 
for interstate commerce; employees of com- 
peting firms in the industry, of firms in 
industries manufacturing substitute products 
and of firms competing for local labor. Nor 
does the 1.5 million take account of those 
employees of progressive firms already at 
or above the minimum rate. 


Furthermore, the effect of a federal law 
extends beyond its legal perimeter, by 
stimulating laggard states into action and 
by promoting voluntary adherence among 
industries competing for local labor. 

To summarize, the effect of a federal 
equal pay law would be to stimulate state 
action, to complement the efforts of the 


See footnote 16. 
‘4 See footnote 16. 
‘ See footnote 16. 
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86 United States Department of Labor, Labor 
News Release, October 25, 1953, p. 2. 
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states and to lessen unfair competition among 


employers. It would contribute to labor 
efficiency, increase productivity and raise 
living standards. It would also “increase 
the prestige of the United States among 
the nations of the world,” and, above all, 
extend our basic concept of equality and 
justice to women workers. 


Union leaders.—The complementary na- 
ture of federal legislation and collective 
bargaining was pointed out at the Women’s 
Bureau Conference on Equal Pay by the 
Director of Research, IUE-CIO: 


“Agreements in collective bargaining con- 
tracts and legislation supplement each other 
on this question, as they do on other mat- 
ters such as on pensions. We need legis- 
lation to spell out the framework of policy 
and provide government enforcement and 
help workers who are unorganized or weakly 
organized. We need contractual protection 
to provide flexibility, supplement legislation, 
to pioneer ahead.” 

The Executive Board of the AFL Amal- 
gamated Meat Cutters, reporting to that 
International’s 1948 convention, stated: 

“There is no justifiable reason why women, 
who perform the same work as men, and 
have acquired all of the skills, should be 
discriminated against when it comes to pay- 
ing wages. Although we have provisions 
in most of our collective bargaining agree- 
ments which require equal pay for equal 
work, regardless of sex, the enactment of 
this legislation will eliminate a great many 
presently existing inequalities.” * 

In addition to supporting a federal equal 
pay law at conventions and conferences, 
union leaders testified in numbers at Con- 
gressional equal pay hearings—all in favor 
of the proposed legislation. Among the 
statements of particular interest made by 
leaders of unions with large women mem- 
berships are the following: 

“The principle of equal pay is too funda- 
mental a matter of justice to be excluded 
from any employer-employee relationship. 
The extensiveness of the principle should 
not depend on whim, agreement, or bargain. 
lt should be prescribed by the law.” ® 


“The United States Government has seen 
fit through the adoption of the nineteenth 
amendment to the Constitution to make the 
women of our country ‘politically’ equal. It 
seems unsound, unjust, and discriminatory 
in the minds of our people not to make 
them ‘economically’ equal through failure to 
pass this proposed legislation. Con- 
gress being in our opinion the only agency 
that is larger or stronger or bigger than 
industry in, general, is in a position to help 
and in our opinion should help those people 
who are not organized and who are exploited 
by the paying of lower wages to women 
when working on jobs similar go those of 
men. By helping those people you help 
other organized workers also for the reason 
that wages established for organized workers 
through union negotiations are affected largely 
by the level of wages paid in industry in 
general. When industry in general through 
its propagandizing of the public can pay 
more wages to such a great bulk of the 
United States public and get away with it, 
then certainly the Congress does owe to 
the people as a whole of the country, and 
to women in particular, legislation which 
would establish a policy for the country of 
paying equal pay for equal work.” ” 

“Certainly, in a democracy there should 
be no special privileges, and the enactment 
by the Congress of an act coritaining the 
principles as in Senate 1178 would show our 
citizens and the world that we attempt at 
least to practice what we preach.” ™ 


“Wherever and whenever women’s pay 
is protected by a union contract preventing 
discrimination, there is no cause for com- 
plaint. Unfortunately, more workers are 
unorganized than are organized, and un- 
organized women, mainly in the service 
industries are the greatest sufferers from 
the scourge of what is commonly known 
as women’s pay, which in some instances 
has been found to be as much as 20 percent 
below wages paid men for comparable work. 
Such a condition should be stamped out, 
and the best way to do it is the combination 
of State and Federal authority directed 
toward a common goal of abolishing all 
wage discrimination attributable to sex 


% United States Department of Labor, Wom- 
en’s Bureau, National Conference on Equal Pay, 
unpublished minutes. 

88 Proceedings, Seventeenth General Conven- 
tion of the Amalgamated Meat Cutters and 
Butcher Workmen of North America, ‘‘Reports 
of the International Officers, Organizers and 
Auditors’’ (May, 1948), p. 48. 

%° Al, Philip Kane, general counsel, National 
Federation of Telephone Workers (Ind.), state- 
ment in hearings cited at footnote 8, p. 138. 
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*” President Joseph A. Beirne, CIO Communi- 
cations Workers of America, statement in hear- 
ings cited at footnote 11, pp. 212, 218. 

% Charles E. Sands, international representa- 
tive, AFL Hotel and Restaurant Employees’ 
International Alliance and Bartenders’ Inter- 
national League of America, statement in hear- 
ings cited at footnote 8, pp. 180-181. 
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whether in interstate or intrastate com- 


merce.” 

“We feel that in many instances, how- 
ever, women are not given-true opportunity 
to use all of their talents because of the 
discriminatory wage patterns which are per- 
sisted in by the different managements 
with whom we deal from day to day. We 
feel that the passage [of H. R. 4408] 
will eliminate these differentials. 


“Personal injustices suffered by millions 
of individual women become, in the aggre- 
gate, a tremendous public loss. In the area 
of employment, these injustices done to 
women mefely because they are women 
represent a serious drain on the er 
and purchasing power of our economy. 

We advocate action on every front to re- 
lease the great productive potential pent up 
in the American worker and his machines, 
for we know that American mass produc- 
tion is the free world’s great hope and need 
in this hour. Therefore, we favor passage 
of H. R. 4408 which would implement the 
principle of equal pay for equal work by 
means of Federal inspection and sanctions.” ™ 


Significance of limited application —Those 
adverse to federal equal pay legislation say, 
on the one hand, that such a law is not 
universal in application, affecting only those 
in interstate commerce and, on the other 
hand, that the problem is too trivial and 
only a few would benefit. 


With respect to the first allegation, the 
argument was overridden in the early part 
of this century: 


“Hour legislation for women has also been 
attacked on the ground that it is class legis- 
lation, discriminating unreasonably among 
various classes of workers, and denying that 
‘equal protection of the laws’ which was 
promised to all persons by the Fourteenth 
Amendment. The statutes have been attacked 
both because they include certain enploy- 
ments and because they failed to include 
certain others. . . . The courts have given 
but little weight to this type of objection, 
asserting the freedom of the legislature 
either to use discretion in enlarging the 
scope of the laws or to single out those 
groups of workers most in need of pro- 
tection.” 


Universality of application is not required 
of a law; it need only apply to all members 
of a class. A more recent case in particular 
point, one involving equal pay, was tried 
in 1942. The court stated: 


“The statute, as pointed out by our 
[Michigan] Supreme Court, ‘seeks to pre- 
vent the exploitation of women workers’. 
It was obviously intended by the legislature 
for the benefit or protection of a certain 
group or class, namely, females ‘engaged 
in the manufacture or production of any 
article’. The right of individual members 
of such class or group to sue for damages 
occasioned by breach of a duty imposed by 
statute arises out of the common law. Where 
one of a class is damaged by the violation 
of a penal statute enacted for the protection 
or benefit of that class, such an individual 
has a right to sue, even though such right 
is not expressly conferred by the statute. 
The statute creates a duty, the common law 
provides the civil remedy for the breach of 
such duty.’®” 


The whole extent of discriminatory pay 
rates has not been measured. However, 
sample statistics and the number of injuries 
voiced are ample. We do not need to know 
exactly how many inches of water are fall- 
ing to know that it is raining. Even if all 
indications were that only a few are dis- 
criminated against, in Western thinking an 
injury to one is an injury to all. Under 
an older sanction: “Are not five sparrows 
sold for two farthings, and not one of them 
is forgotten before God?” or, as it has been 
more recently put, “His eye is on the 
sparrow.” 


A charge of “too little’ or “too few” 
that might be leveled against an equal pay 
law is that it impinges on only a small part 
of the area of discrimination against women 
in employment. It does not touch on dis- 
crimination in hiring, in opportunities for 
training, in advancement. The value of an 
equal pay law is that it is a beginning in 
dealing with a major problem. A solution 
in a limited area may, through the value it 
creates, encourage solutions in the larger area. 


This reasoning, the belief in the value 
of small beginnings, activated framers of 
many early laws: 


* Hartman Barber, legislative representative, 
AFL Brotherhood of Railway and Steamship 
Clerks, Freight Handlers, Express and Station 
Employees, statement in hearings cited at foot- 
note 8, p. 192. 

William H. Oliver, codirector, UAW-CIO 
Fair Practices Department, statement in hear- 
ings cited at footnote 11, pp. 174, 176. 
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“The history of a piece of social legislation 
[or of any significant piece of legislation, 
for that matter] is the history of a con- 
stant development and a constant adaptation 
through the results of experience, and of 
the new ideas which are being developed 
in the minds of those who are watching 


the experimentation. The enactment 
of an important piece of legislation is just 
its birth. Laws grow like trees and must 
be just as carefully pruned and fertilized. 
. . the improvements that have success- 
fully come about have been the results of 
experience and imagination, both of those 
who administer the law and of the groups 
which are interested in its results.” ” 


Administrative Aspects 


One of the fundamental questions in ap- 
praising the desirability of any labor legis- 
lation is whether the legislation is feasible 
—that is, whether the standards it would 
establish are practicable and whether they 
can be successfully administered and applied. 


The hearings on federal equal pay bills 
show a sharp division of opinion on this 
question of the administrative feasibility 
of equal pay laws as such. The proponents 
point out that the objective of such legisla- 
tion is to eliminate discriminatory wage 
differentials based on sex, and that the 
objective can be accomplished by payment 
of the rate for the job irrespective of the 
sex. of the worker. In contrast, the op- 
ponents take a diametrically opposite view. 
In doing so, they place themselves in the 
somewhat anomalous position of declaring, 
on the one hand, that industry is increas- 
ingly giving consideration to methods 
whereby equal pay can be measured, and 
by asserting, on the other hand, that an 
equal pay standard incorporated in a fed- 
eral law is uncertain, ambiguous and vir- 
tually impossible to put into effect. 


Union leaders who testified at the hear- 
ings consistently have taken the view that 
equal pay legislation would be feasible to 
administer. The following excerpt from 
the statement of Solomon Barkin, research 
director of the CIO Textile Workers Union 
of America, is typical: 


“In the February 1948 congressional 
hearings on H. R. 4273 and H. R. 4408, 
there was much discussion of the adminis- 
trative feasibility of the provisions relating 
to comparable work. It has been our 


experience that once a rational wage struc- 
ture is established, with one rate for the 
job, the problem of job comparability has 
been readily solved.” 


The testimony of the administrator of 
one of the earliest state equal pay laws 
also supported the administrative feasibility 
of determining whether men and women 
were doing the same work: 


“My experience as industrial commis- 
sioner leads me to the conclusion that an 
equal-pay law is workable. The most 
difficult problem in its administration is the 
determination of whether the women work- 
ers are doing the same work as the men. 
It is fairly easy to vary job content in 
minor respects so as to furnish a basis for 
the defense that the jobs are really different. 


“This issue can be resolved, however, in 
the same way as other issues which are 
referred to administrative agencies. In 
fact, it is my judgment that there are 
many questions which are handled on day- 
to-day basis by administrative, regulatory 
agencies which are more complicated. I 
cite in this connection the varied decisions 
on complex issues which are handed down 
by such agencies as the Interstate Com- 
merce Commission, the Securities and Ex- 
change Commission, and the National Labor 
Relations Board.” * 


On the other hand, this is what Mr. Leo 
Teplow, associate director of the Industrial 
Relations Division of the National Associa- 
tion of Manufacturers, had to say about it: 


“Federal Legislation as provided in H, R. 
1584 and H. R. 2438 constitutes a far- 
reaching grant of power of uncertain 
limitations. Legislation of this type is 
bound to lead to uncertainty concerning 
rights and responsibilities, serious questions 
of interpretation, and difficulties in ad- 
ministration. Such terms as ‘work of com- 
parable character’ or ‘jobs the performance 
of which requires comparable skills’ are so 
vague that any administrator of the law 
might, with the best intentions in the world, 
destroy sound wage structures which many 
companies have erected over a period of years. 


“What is ‘comparable’? I looked it up 
in Webster’s Unabridged Dictionary, and 
that says that comparable means ‘capable 
of being compared or worthy of comparison’. 


“Now I submit that any law which states 
that as the basis for its operation is so 
vague that it is bound to lead to a great 


% Chamberlain, work cited at footnote 72, 


PP. 268-269. 
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National Safety Council, Inc. 


Safety and neatness are the watch- 
words of this comely aircraft worker. 
The Plexiglas shield protects her 
eyes from flying tacks. Use of safety 
devices makes the odds against an 
aircraft worker meeting with an acci- 
dent on the job about 300 to 1. 


many difficulties in administration. Almost 
any two jobs are capable of being compared, 
but certainly that is no justification for 
paying equal wages for those jobs.” ” 


Similarly, in a statement filed at the 1948 
hearings, the General Electric Company 
expressed the following views: 


“We feel that the administration of the 
proposed legislation in form of the present 
bills is not only impractical but impossible 
of accomplishment. The proposed bills 
provide no ascertainable standards by 
which the Secretary of Labor and his staff 
may determine whether a company is vio- 
lating the law. The administration of such 
a law would almost certainly impose a heavy 
burden on the Government and the tax- 
payers, as well as on all employers, and 
would almost certainly result in the imposi- 
tion of artificial wage values arbitrarily 
determined by a Government agency. Ex- 
perience with Government personnel ad- 
ministering the Fair Labor Standards Act, 
for example, has indicated that any such 
program as that now proposed could not be 
satisfactorily administered by a Government 
agency except with a tremendous staff of 


‘experts’.” 


The conclusion is perhaps justified that 
the proponents of federal equal pay legis- 


lation have tended to oversimplify the 
problem of administration; on the other 
hand, the opponents have appeared to take 
an unnecessarily pessimistic view of its 
feasibility. Certainly it can be said that 
objective standards for determining com- 
parability of work do exist, and that, by 
their own admission, many employers and 
unions are applying such standards success- 
fully within their own areas of responsibility. 


War Labor Board experience.—The ex- 
perience of the War Labor Board in ad- 
ministration of a federal equal pay policy 
for private industry in World War II 
throws some useful light on this question: 


“The practice of paying the same rates 
to men and women working in the same 
occupation within an establishment and 
producing work of comparable quantity 
and equality was supported by the National 
War Labor Board before the promulgation 
of General Order No. 16, the ‘Equal Pay’ 
order. This practice became official Board 
policy when General Order No. 16 was 
adopted, November 24, 1942. The Order, 
as amended January 3, 1944, provided that: 

“‘Adjustments which equalize the wage 
or salary rates paid to females with the 
rates paid to males for comparable quality 
and quantity of work on the same or 
similar operations, and adjustments in ac- 
cordance with this policy which recognize 
or are based on differences in quality or 
quantity of work performed, may be made 
without approval of the National War Labor 
Board .. . [with certain provisos].’ ” 

In an official report published in September, 
1945, the War Labor Board analyzed its 
experience in applying its equal pay prin- 
ciple to practical situations. The following 
situations were differentiated: 

“(A) Where female workers were being 
paid a lower rate than male workers in the 
same plant for work of comparable quality 
and quantity. 

“(B) Where female workers were re- 
placing male workers on jobs that had been 
traditionally performed by males and whose 
job content was not altered. 

“(C) Where female workers were being 
placed in jobs that were diluted in 
content.” *” 

The methods developed by the Board to 
carry out its equal pay policy are described 
in detail in the National War Labor Board 


© Hearings cited at footnote 12, p. 64. 
10 Hearings cited at footnote 11, p. 249. 
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Research and Statistics Report No. 29, 
February, 1945. Basically, the board’s ap- 
proach to the problem was to encourage 
the parties to make the fullest use of col- 
lective bargaining and negotiation to cor- 
rect the existing wage rate inequities. The 
board determined the basic standards to 
be applied but not the details of their 
application. It did not, however, leave 
such application to chance but, instead, it 
developed various practical methods of 
putting its orders into effect. Among these 
were the appointment of. technical experts 
to make a scientific survey of the job 
classifications involved, the appointment of 
committees to make classification surveys 
and the establishment of specific guideposts 
to facilitate collective bargaining in spe- 
cific cases. 


In one case, for example, the board 
directed the parties to use the following 
guideposts for removing inequitable wage- 
rate relationships: 


“The company and the union shall nego- 
tiate the elimination of existing intraplant 
wage-rate inequities and reduction in the 
number of job classifications in accordance 
with the following steps: 


“(1) Describe simply and concisely the 
content of each job. 


“(2) Place the jobs in their proper re- 
lationship. 


“(3) Reduce the job classifications to the 
smallest practical number by grouping 
those jobs having substantially equivalent 
content.” 


The board summarized its activities as 
follows: 


“Certain guiding principles have been 
formulated by the National War Labor 
Board in handling cases involving job 
classification wage-rate inequities. 


“(1) The board has encouraged manage- 
ment and unions to establish rational wage 
structures not only to reduce grievances 
but also to build firmer foundations for 
future industrial relations. By refusing to 
disturb established interplant differentials 
the Board has sought to maintain stability 
in wage levels. 


“(2) The board has based job rating and 
classification on job content and not on the 
employees in the job. 


“(3) Equal pay for equal work has been 
adopted as a principle of equity fostering 
development of democratic ideals within the 
industrial setting. 


“(4) The encouragement of collective 
bargaining has aimed at cutting down the 
number of disputes reaching the Board.” ™ 


Standard-setting provisions of federal 
equal pay bills——Beginning with the intro- 
duction of the earliest bills, now almost 
a decade ago, the proponents of federal 
equal pay legislation have recognized that 
the elimination ‘of wage differentials based 
on sex could be greatly hastened by the 
establishment of realistic standards for de- 
termining comparability of work. 


The crux of an equal pay statute, and the 
factual basis on which the individual’s right 
to receive equal pay depends, is the deter- 
mination that the work performed by that 
individual is comparable with work per- 
formed by one of the opposite sex. The 
methods for determining comparability of 
work are not specifically stated in the 
statutes themselves. To do so would be 
impracticable because obviously the stand- 
ards would vary as between one occupation 
and another, and even between the same 
occupations in different industries. Equal 


pay laws are another example of the de- 
veloping field of administrative law where. 


the legislature declares the public policy 
and outlines the basic framework, but 
leaves to the executive branch of govern- 
ment the responsibility for determining the 
facts necessary for carrying out the legis- 
lative intent, 


Sponsors of the federal equal pay bills 
have recognized the importance of setting 
standards for determining comparability 
and have made various provisions for carry- 
ing out this function. In the first major 
federal equal pay legislative proposal, the 
Pepper-Morse Bill (S. 1178) introduced in 
the first session of the Seventy-ninth Con- 
gress in 1945, the sponsors of the bill 
proposed the establishment of industry 
committees patterned after those used in 
the early years of the federal Fair Labor 
Standards Act. Under S. 1178, a com- 
mittee was to be established for an industry 
or subdivision thereof designated by the 
director with the duty of considering “the 
problems of eliminating’ wage rate differen- 
tials based on sex in the industry as well 
as any particular questions related to this 


103 National War Labor Board, Research and 
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problem that the Director may propound.” 
Among the other responsibilities to be given 
to the committee was the following duty: 


“To study and report on practices relat- 
ing to employment of persons of either sex 
as such practices affect their ability to 
qualify for and obtain jobs in such industry 
at wage rates customarily paid to the oppo- 
site sex.” ™ 


An industry committee was authorized to 
make findings and recommendations to the 
director, including “evaluation and job con- 
tent, job classifications for standards for 
training and employment and appropriate 
wage rate ratios between job classifications 
or defined units of work.” ™ 


The bill further empowered the director, 
on the basis of the committee report and 
recommendation, to issue one or more 
orders to carry out the purpose of the 
act in the industry after giving to interested 
parties due notice and an opportunity to 
be heard. 


A similar provision was contained in 
measures patterned after S. 1178 in the 
Eightieth Congress,™ but in the bills intro- 
duced in the Ejighty-first Congress, this 
section had been eliminated.” However, 
at the Congressional hearings on the latter 
bills (H.R. 1584 and H. R. 2438 in the 
Eighty-first Congress in 1950), the Secre- 
tary of Labor, in his testimony, proposed 
a new type of solution to the problem of 
determining comparability of work. His 
proposal was that he be granted authority 
to use the procedure of mediation and 
conciliation after unequal pay practices had 
been alleged and before formal action was 
taken. Specifically, he requested authority 
to bring the employers and workers to- 
gether for conferences, and to assist them 
“in negotiating and drafting agreements 
for such modifications or adjustments of 
methods of wage payment or other prac- 
tices as will result in compliance with 
this act.” 


“The informal procedures of conference, 
persuasion, and adjustment, moreover, are 
a part of the processes which employers 
and workers are accustomed to follow in 


It would seem appropriate, 
therefore, to specify informal procedures 
of persuasion and adjustment to be utilized, 
in the discretion of the Secretary, before 
initiation of formal complaint procedure 
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this country. 


The Bolton Equal Pay Bill, H. R. 7172, 
in the Eighty-third Congress, also provided 
for establishment of standards, although 
the legislative method differed from both 
of those just described. The bill establishes 
authority in the Secretary of Labor as 
follows: 


“(1) [He] shall prescribe such regula- 
tions as he deems necessary . . . including 
regulations to provide standards for de- 
termining which jobs involve work of 
comparable character. 


“(2) [He] may investigate and gather 
data regarding wages, hours and other 
conditions 


This language would appear to place 
particular emphasis on the establishment 
of standards for determining comparability 
of work. The establishment of standards 
is mandatory; the investigation of wages, 
hours and other conditions is only permis- 
sive or discretionary. Although the en- 
forcement provisions of the Bolton Equal 
Pay Bill are, in general, modeled on the 
Fair Labor Standards Act, the authority 
to the Secretary of Labor to set standards 
constitutes a major departure from the 
latter act, 


It is important to point out that any 
regulation issued by the administrator 
under the grant of authority provided in 
the bill would be subject to final review 
by the courts and would be issued only 
after full compliance with the Administra- 
tive Procedures Act.™ That act requires 
notice to all interested persons of, and op- 
portunity to participate in, the rule-making 
through submission of data, views and 
arguments. It is clear also that, in formu- 
lating such rules, the administrator would 
take into account the practical industrial 
problems, the collective bargaining relation- 
ships and the relationship of the act’s pro- 
visions to the realities of the industrial world. 


14 Sec. 7(b), S. 1178, 79th Cong., 1st Sess. 
(1945). 

1% See footnote 104. 

16H. R. 4273, introduced by Rep. Helen 
Gahagan Douglas, July 18, 1947, 80th Cong., 
1st Sess.; H. R. 4408, introduced by Rep. 
Margaret Chase Smith, July 26, 1947, 80th 
Cong., 1st Sess. See Sec. 7 of latter bill. 


mH. R. 1584, introduced by Rep. Chase 
Going Woodhouse, June 17, 1949, 8lst Cong., 
1st Sess.; H. R. 2438, introduced by Rep. Helen 
Gahagan Douglas, February 7, 1949, 8ist Cong., 
1st Sess 


8 Hearings cited at footnote 11, p. 130. 
1 Hearings cited at footnote 11, p. 129. 
110 See footnote 14. : 

111 Pub. L, 404, 79th Cong., 2d Sess. 
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About $1,400 a year is the median 
for earnings of all women with 
wages or salaries (half the women 
earn more, half less). The corre- 
sponding figure for men is $3,200. 
—Women’'s Bureau, United States 
Department of Labor. 


Enforcement provisions.—The two major 
types of federal equal pay bills introduced 
to date would establish basically different 
enforcement procedures. S. 1178™ and its 
most recent successor, S. 176,"* the Murray 
Bill, authorize the administrator to hold a 
series of quasijudicial hearings, issue cease- 
and-desist orders, order wage restitution to 
employees, and appeal to the court for the 
enforcement of his order. 


In contrast, the Bolton Bill™* would 
establish procedures and remedies similar 
to those in effect under the Fair Labor 
Standards Act. For example, the bill (1) 
makes the employer liable to the employee 
for wages due because cf an equal pay 
violation; (2) authorizes civil suit by the 
employee or employees jointly who are 
discriminated against, and reimbursement 
for attorneys’ fees and court costs; (3) au- 
thorizes the administrator to supervise 
voluntary payment of wages by the em- 
ployer to the employee, on waiver by the 
employee of his right of action; and (4) 
provides for assignment of wage claims by 
the employee to the administrator, who 
may bring civil action for him. 

No specific conclusions can be drawn at 
this point as to the type of enforcement 
procedures that would be most effective 
under either type of bill. As previously 
stated, although discriminatory practices 
clearly exist, no comprehensive survey has 
ever been made of their industry location 
and characteristics. When these facts are 
known, and more specific information is 
available, administrative procedures needed 
‘to enforce a federal equal pay law can be 
developed to suit the practical needs. 

Nevertheless, the long history of enforce- 
ment of other labor laws would appear to 
have some significance here. Experience 
has shown, for example, that a provision 


for criminal penalties, while an important 
part of any labor law, is probably the one 
aspect on which an efficient and skillful 
administrator places the least reliance. 


“Yet too much reliance is generally 
placed in penalties and punishment. Offi- 
cials sometimes point to their record of 
numerous prosecutions as evidence of their 
efficiency in office. Such a record may 
prove exactly the opposite. Penalties 
should be looked upon as only a potential 
power, whose strongest evidence of actual 
power is sometimes found in the least 
necessity of resorting to them. A record 
of a small number of prompt and impres- 
sive convictions may mean more for the 
enforcement of law than several pages of 
statistics of prosecutions.” 


In addition, there are certain obvious 
analogies to be drawn from administrative 
experience generally. One is the educa- 
tional value of enforcement. 


The administrator of one state’s equal 
pay law finds that only a small part of her 
over-all job is prosecution. As in the 
administration of child labor and minimum 
wage laws, three fourths of the work is 
educational. Another state’s administrator 
also holds that the function of a law in this 
field is primarily educational. She pointed 
out that in one year the state had collected 
almost three quarters of a million dollars 
due workers under the minimum wage law, 
resorting to only 13 prosecutions.” 


The National Equal Pay Conference, held 
under the sponsorship of the Women’s 
Bureau in 1952, pointed out: “Inspection 
staff has an opportunity to do an educa- 
tional as well as an enforcement job on 
equal pay and many injustices are wiped 
out after passage of a law through the 
voluntary compliance of an overwhelming 
majority of employers.” ™ 


The Conference Committee on Findings 
emphasized the educational value of a law.” 
A member of the committee, herself a 
former management representative, stated 
that equal pay is possible because em- 
ployers are law-abiding citizens. ‘Many 
people who administer the law,” she said, 
“have no idea of how far reaching the law 
is.” In the business with which she had 
been associated, there had for many years 


12 Sec. 2, S. 1178, cited at footnote 104, 

13S, 176, introduced by Senators James E. 
Murray and Wayne Morse, January 7, 1953, 
83d Cong., 1st Sess. 

114 See footnote 14. 

18 Commons and Andrews, work cited at foot- 
note 72, p. 490. 
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6 Conference minutes cited at footnote 87. 

117 United States Department of Labor, Wom- 
en’s Bureau, Bulletin 243, National Conference 
on Equal Pay (1952), p. 20. 

8 Work cited at footnote 117, p. 18. 


Manufacturing industries employ a 
fourth of all women workers. . . . 
At present there is no agency that 
reports current or periodic data on 
the average earnings of all women 
factory production workers.—Wom- 
en’s Bureau, Department of Labor. 


been a different rate for men than for 
women on a specific job; the moment the 
equal pay law was passed, this changed.’” 


To give effect to the educational value of 
the equal pay statute on its books, “the 
Labor Department of New York State has 
made an effort to familiarize the public 
with the law through radio programs, sur- 
veys conducted by university students, 
meetings and conferences with employer 
associations and unions, programs before 
women’s clubs and civic organizations, and 
the appointment of local committees of 
citizens to act as receiving stations for 
information about the administration of the 
Statute. An explanatory pamphlet has been 
sent to thousands of employers, employees, 
unions and civic organizations. The Na- 
tional Federation of Business and Profes- 
sional Women’s Clubs and the League of 
Women Voters have assisted in the task of 
educating the public concerning the law.” *”° 


Educational work such as the foregoing 
is the foundation for promoting voluntary 
compliance with a federal labor law. In its 
most recent Annual Report, the Wage and 
Hour Division of the Department of Labor 
stressed this aspect, stating that its experi- 
ence through the 16 years since the Fair 
Labor Standards Act was enacted was 
similar to the experience of other adminis- 
trative agencies, and “has clearly demon- 
strated that employers as a usual rule want 
to comply with the laws.” ™ 


“The educational programs assist em- 
ployers by informing them of their re- 
sponsibilities under the law, so_ that 
inadvertent violations can be avoided. Many 
educational activities are directed to the 
needs of management and workers in local 
areas and particular industries. And the 
Divisions’ offices—located from coast to 
coast—are always ready to answer the 


questions of employers, workers, and the 
general public. 


“When making investigations of plants, 
the Divisions’ representatives can personally 
show management how to correct any vio- 
lations and make voluntary payment of-any 
back wages found due. And equally im- 
portant, he can make it clear how the 
employer can keep in compliance in the 
future.” 


Union-management cooperation. — An- 
other analogy that may be drawn from 
administrative experience generally is that 
the administrator of an equal pay law might 
expect to have the active support and 
assistance of unions and trade associations 
in carrying out his responsibilities for en- 
forcement. In the early days of FLSA, 
unions and trade associations policed the 
act as one and were effective in their 
respective interests. Trade associations, 
through trade papers, meetings and other 
means, counseled their members on how 
best to apply the act. The AFL established 
wage-and-hour committees in hundreds of 
communities throughout the nation for the 
purpose of facilitating the routing of com- 
plaints, conducting educational work, and 
as a precaution against litigation by work- 
ers who might endanger the act in the 
courts. The CIO established a central 
bureau to review complaints and to give 
help when justified. 


“In the initial stages of the administra- 
tion and enforcement of the Act, it is 
probably true that the actual responsibility 
for complete enforcement rests with em- 
ployees and labor unions. The limited 
appropriations available to the Wage and 
Hour Division make it essential that ade- 
quate machinery for the policing of the 
minimum standards be set up by the em- 
ployees intended to be benefited. This was 
quickly recognized by the AFL and CIO. 
Detailed interpretive bulletins were pre- 
pared explaining the rights conferred upon 
the employees and, in certain instances, at- 
tempting to interpret and construe the pro- 
visions of the law.” ™ 

Employers, likewise, contributed to ef- 
fective administration by actively promoting 
widespread compliance drives. 


n° Conference minutes cited at footnote 87. 

122 Marguerite J. Fisher, ‘‘Inventory of Equal 
Pay Laws,"’ Independent Woman (February, 
1952). 

11 United States Department of Labor, 1953 
Annual Report of the Wage and Hour and Pub- 
lic Contracts Divisions, p. vii. 
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12 United States Department of Labor, Labor 
News Release, October 25, 1953, pp. 1-2. 

23 Samuel Herman, ‘‘The Administration and 
Enforcement of the FLSA,”’ 6 Law and Con- 
temporary Problems 377 (Duke University 
School of Law, Summer, 1939). 

14 Article cited at footnote 123, p. 385. 
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in 1890, only 18 per cent of Amer- 
ica’s women were in the labor force. 
By April, 1954, this had increased 
to 33 per cent (more than half of 
them in full-time jobs). Women now 
make up 31 per cent of the total 
labor force.—Women's Bureau, De- 
partment of Labor. 


“Trade associations of employers fre- 
quently have asked the Division to in- 
augurate compliance drives, primarily 
because of their desire to protect the higher 
wage employers against illegal competition 
of those paying less than the minimum 
required by law. Indeed, the willingness 
with which industry cooperated in fiscal 
year 194] surpassed the expectations of the 
Division. It is evidence of a deepening 
conviction on the part of employers that 
‘the existence, in industries engaged in 
commerce or in the production of geods 
for commerce, of labor conditions detri- 
mental to the maintenance of the minimum 
standard of living necessary for health, 
efficiency, and general well-being of work- 
ers . . . burdens commerce and the free 
flow of goods in commerce, and constitutes 
an unfair method of competition in com- 
merce’.”’ 

Responsibility for enforcement.—Each of 
the federal equal pay bills has provided for 
enforcement by the Department of Labor. 
In some cases, a particular bureau has been 
singled out. The two bureaus that have 
been specifically mentioned in this connec- 
tion are the Women’s Bureau and the Wage 
and Hour and Public Contracts Divisions. 
The first major bill, S. 1178, providing for 
enforcement by the Women’s Bureau, 
directed that an Equal Pay Division be 
established in that bureau. At the Con- 
gressional hearings on that bill, the Secre- 
tary recommended that the administrative 
powers be delegated directly to the Secre- 
tary “who in turn will utilize the appropriate 
bureaus within the Department.” ™ 


The Bolton Bill, H. R. 7172, provided 
for enforcement by the Secretary of Labor 
through the Wage and Hour Division. In 
a letter to the Honorable Frances P. Bolton, 
dated February 18, 1954, the Secretary 
called attention to the fact that the statutory 
assignment of functions to the Wage and 


Hour Division was inconsistent with au- 
thority granted the Secretary under the 
existing reorganization plan and specifically 
recommended the elimination of this refer- 
ence. At the same time, the Secretary 
made it clear that this recommended 
change in language would not necessarily 
mean that the Wage and Hour Division 
would not be responsible for major aspects 
of administration; the Secretary’s purpose 
in asking for the change was to permit him 
to delegate functions so as to provide for 
the best possible administration through 
utilization of: existing Labor Department 
agencies. Reliance on existing department 
staff facilities, in addition to its advantages 
from an economy standpoint, also makes 


‘available valuable administrative experience 


gathered in enforcement of related fields 
of labor law. 


Effects and Prospects 


To summarize: The immediate effect of 
enactment of the federal law would be the 
establishment of a national standard calling 
for equal pay for comparable work ir- 
respective of sex. The incorporation of 
this principle into the law would make it 
the established public policy with which the 
large bulk of employers would voluntarily 
comply. 


“At the outset, employers have generally 
opposed the introduction of minimum wages on 
the grounds that business would be injured or 
ruined. After a few years of experience 
with such wage regulation, however, most 
of them become convinced that minimum- 
wage laws may be beneficial to them and 
to society .... For example, a majority 
of employers in California and Oregon 
apparently were certain that the minimum- 
wage laws passed in thuse states in 1913 
would prove ruinous to their businesses. 
Years of experience, however, changed 
their opinions, and a decade later the vari- 
ous employers’ associations in both states 
came out strongly in support of the mini- 
mum wage. Employer sentiment toward 
Federal regulation of wages in this country 
under the Fair Labor Standards Act of 
1938 appears to be following the same 
course.” 


For the others, the enactment of a 
federal equal pay law would meet a definite 


25 United States Department of Labor, 1941 
Annual Report of Wage and Hour Division, 
p. 49. 
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126 Secretary of Labor Lewis B. Schwellen- 
bach, statement in hearings cited at footnote 8, 
7 


7 Work cited at footnote 63, p. 329. 
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need. Labor laws establish standards with 
which all employers must comply. 


“Nor is there any way of meeting the 
problem other than through minimum 
standards prescribed by law, impartially and 
efficiently enforced. Labor laws of the 
protective type are not necessary for the 
great majority of employers but are needed 
because there is always ‘the backward 
tenth employer’, to use a term coined by 
Theodore Roosevelt 40 years ago. We 
cannot wait for his conversion to more 
progressive ways, and industry is not so 
organized that it can exert sufficient pres- 
sure to compel him to fall in line with the 
majority who have higher standards, Nor 
can trade unionism be relied upon to do 
the job. Like the advanced employers, the 
trade unions have an interest in the elimina- 
tion of sub-standard conditions. If well 
advised, both will always support the im- 
provement of labor legislation.” ™ 


The need for federal equal pay legislation 
is continuing to receive the urgent atten- 
tion of many women’s and civic organiza- 
tions and unions. Establishment in March, 


1953, of a National Committee on Equal 
Pay, with headquarters in Washington, 
D. C., has served to give direction and 
focus to the activities of such groups. In 
the press release announcing its establish- 
ment, the committee made the following 
statement of its purpose and method of 
operation: 

“The purpose of the Committee is to 
eliminate wage inequalities between men 
and women through education, collective 
bargaining, and legislation at local, state, 
and federal levels. The Committee will 
act as a clearing house of information in 
these fields. Any action taken will be by 
the member organizations according to 
their organizational policies.” ™ 


With the active interest and support of 
members of Congress, leading women’s or- 
ganizations, civic groups, unions and indi- 
viduals, it is expected that the campaign 
for federal equal pay legislation will con- 
tinue to go forward in the Eighty-fourth 
Congress, and that real progress will be 
made in the elimination of discriminatory 
wage rates based on sex. [The End] 


Unemployment, which usually rises 
appreciably at this time of year, has 
shown relatively little change. The auto- 
mobile industry registered a substan- 
tial job pickup for the second month 
in a row and the preholiday rise in 
trade continued, bringing nonfarm em- 
ployment to a high for the year. The 
jobless total was estimated at 2,893,000 
in early November as compared with 
2,741,000 a month earlier. 

Substantial reductions in insured un- 
employment, concentrated in a few states, 
offset smaller-than-usual increases in most 
of the remainder. The largest reduction 
—38,200 in Michigan—was primarily at- 
tributable to recalls to work in auto 


UNEMPLOYMENT POTPOURRI 


plants. The next largest declines were 
10,700 in Pennsylvania and 5,800 in Florida. 
Sizable reductions also occurred in West 
Virginia, Illinois, Rhode Island, Ohio and 
New Hampshire as a result of recalls to 
work and claimant exhaustions of benefit 
rights. Exhaustions, which declined na- 
tionally by 14,000 to 149,000 in October, 
are showing a further tapering-off in 
November. 

Despite gains of recent months, factory 
employment in mid-November was 900,000 
below last year’s level and 6 per cent 
below the 1952 peak for the month. Ex- 
cept for lumber, printing and tobacco, 
every manufacturing industry group showed 
some over-the-year loss. 


18 Edwin W. Witte, Address at the Milwaukee 
Convention of the Internationai Association of 
Government Labor Officials, October 1, 1946, 
reprinted by the United States Department of 
Labor, Division of Labor Standards (March, 
1947), p. 6. 

129 National Committee on Equal Pay, Room 
200, 1917 Eye Street, N. W., Washington, D. C., 
press release, March 18, 1953. The release lists 
the following member organizations: Amalga- 
mated Clothing Workers of America (CIO): 
American Association of University Women; 
American Society of Women Accountants; Con- 
gress of Industrial Organizations; General 
Federation of Women’s Clubs; International 
Association of Machinists (AFL); International 
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Union of Electrical, Radio, and Machine Work- 
ers (CIO); International Union of United Auto- 
mobile, Aircraft and Agricultural Implement 
Workers (CIO); League of Women Voters of the 
United States; National Association of Women 
Lawyers; National Consumers’ League; National 
Catholic Welfare Conference—Institute on In- 
dustry and Social Action; National Council of 
Catholic Women; National Council of Jewish 
Women; National Council of Negro Women, 
Inc.; National Education Association of the 
United States; National Federation of Business 
and Professional Women’s Clubs, Inc.; Young 
Women’s Christian Association of the United 
States. 
1899 Press release cited at footnote 128. 
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Are There Too Many Mediators? 


By ARTHUR STARK 


66 ao there too many mediators?” This 
question was asked recently by an 
official from France who came here to study 
the operation of American labor disputes 
settlement machinery, The question has 
been repeated by visitors, from all over the 
world, to whom the federal-state system of 
government appears rather strange. 


The question is a provocative one, and 
is not easily answered in the negative. 
There have been too many “overlapping” 
situations occurring throughout the country 
for us to close our eyes to the existence of 
a problem, Interested organizations (such 
as the Internationa] Association of Govern- 
ment Officials and the Association of State 
Mediation Agencies) have passed resolu- 
tions on the subject. Governmental agencies 
themselves have tried to improve procedures. 
Speeches have been made. But the problem 
remains. In this paper we will try to define 
the problem, trace its background, describe 
certain dangers and explore possible solutions. 


Definition of Problem 


“Jurisdiction” is an eternal problem. In 
labor relations, particularly, the never-re- 
solved issue is whether state or federal 
governments shall assume jurisdiction over 
different types of disputes. 


However, in mediation the problem is not 
strictly “jurisdictional.” Neither federal nor 
state governments have pre-empted juris- 
diction over the prevention or adjustment 
of labor disputes. By and large, the ma- 
chinery which has been created is for the 
voluntary use of the parties. Public media- 
tion agencies invite and request the attend- 
ance of unions and employers; rarely do 
they order or direct such attendance, The 
basis of the problem is not a constitutional 
one; it is not one for the lawyers, although 
it may be for the lawmakers. 


Mediators 


This article represents an extension 
of remarks made at the Seventh An- 
nual Conference on Labor, New York 
University, May 5, 1954. The opin- 
ions expressed are the author's and 
do not necessarily reflect the posi- 
tion or policy of the organizations 
with which Mr. Stark is associated. 


With little, if any, enforcement powers 
attached to mediation, the plurality of gov- 
ernment agencies offering the same service 
has not until recently compelled much in- 
terest or attention. What has changed? 

Those intimate with the problem recog- 
nize an increasing awareness of the “ex- 
ploitability” of labor disputes. Strikes make . 
headlines; the bigger the strike, the bolder 
the headline. Strike settlements bring pub- 
lic acclaim to the peacemaker. “Agreement 
reached at the office of . ” are pleasant 
words to read on the front page of today’s 
paper. 

Persons with a “political” slant have seen 
the advantage of assuming the mediator’s 
role, Labor relations then become tanta- 
mount to public relations, Additionally, a 
certain amount of political advantage may 
be expected (at least in theory) to accrue 
when a serious dispute is pulled out of the 
fire, particularly when a union with great 
numerical strength is concerned. 


_Of equal importance is the fact that col- 
lective bargaining is more widely accepted: 
There are more disputes in which the gov- 
ernment may assist. At the same time there 
is a public desire for greater protection from 
the effects of serious strikes and stoppages. 

Many laws have been passed to meet this 
need. Until the past ten years the mediation 
services sponsored by the federal govern- 
ment (first, the United States Conciliation 
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Arthur Stark, who is executive director of the 
New York State Board of Mediation, is also a 
member of the faculty of Columbia University 


Service and, later, the Federal Mediation 
and Conciliation Service) predominated in 
most industrial areas. New York, Massa- 
chusetts and a few other states were excep- 
tions (although, as a matter of fact, several 
states preceded the federal government in 
establishing mediation services), However, 
with collective bargaining on the increase, 
the legislatures of the states, one after the 
other, convened to pass laws for the peace- 
ful processing of industrial disputes. At 
present, 42 states and three territories have 
some kind of facilities for mediating labor 
disputes. Only six states have no agencies 
whatsoever in the field. 

The expansion in number and size of the 
state agencies motivated the United States 
Department of Labor to publish a résumé 
of all the laws and agencies in 1953, The 
.reader who is interested in brief descrip- 
tions of each law will find them in Bulletin 
162, entitled The Guide to State Mediation 
Laws and Agencies. Not mentioned in this 
bulletin are several city and local mediation 
services which have also come into existence 
in the recent past. 

The picture, then, is one of a federal serv- 
ice which maintains regional offices through- 
out the country, state agencies active in the 
industrial states and at least offering a serv- 
ice in most others, and several city or local 
agencies. This is the basis for duplication 
and, in some areas, triplication of available 
resources in this field. 

As practitioners, we may well ask: What 
good is accomplished by the existence of a 
plurality of services? As taxpayers, we may 
well ask: Is this a reasonable and necessary 
expenditure of our money? 


Legislative Background 


To see more clearly the legislative basis 
for duplication and its resultant problems, 
let us look at the wording of some of the laws: 
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The Labor Management Relations Act of 
1947 (Public Law 101, Eightieth Congress) 
established, in Title II, the Federal Media- 
tion and Conciliation Service. An independ- 
ent agency, it is the successor to the United 
States Conciliation Service, which had been 
under the United States Department of 
Labor. Unter the law, FMCS maintains its 
principal offices in Washington, D. C., but 
its director is permitted to “establish re- 
gional offices convenient to localities in 
which labor controversies are likely to arise.” 
Eight regional offices have been set up; 
additional area offices, field offices and field 
stations are more widespread, In its sixth 
annual report, for the fiscal year 1953, 
FMCS indicates a total of 242 mediators 
operating under an appropriation of over 
$3%4 million. 


The federal services’ function is “to pre- 
vent or minimize interruptions of the free 
flow of commerce growing out of labor dis- 
putes, to assist parties to labor disputes in 
industries affecting commerce to settle such 
disputes through conciliation and media- 
tion.” (Labor Management Relations Act, 
Title II, Section 203(a).) . 


How is this aid to be provided? The 
services may “proffer its services in any 
labor dispute in any industry affecting 
commerce, either upon its own motion or 
upon the request of one or more of the 
parties to the dispute, whenever in its judg- 
ment such dispute threatens to cause a sub- 
stantial interruption of commerce.” (Section 
203(b).) 

In terms of “jurisdiction” or coverage, 
does the federal law recognize any distinc- 
tions? “The Director and the Service are 
directed to avoid attempting to mediate dis- 
putes which would have only a minor effect 
on interstate commerce if State or other 
conciliation services are available to the 
parties.” (Section 203(b).) 
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The principal role of FMCS is to aid 
parties in working out solutions to contract- 


term disputes. With respect to grievance 
disputes, the law says that final adjustment 
by some method agreed upon by the parties 
is preferable: 


“". . the Service is directed to make its 
conciliation and mediation services available 
in the settlement of such grievance disputes 
only as a last resort and in exceptional 
cases.” (Section 203(d).) 

Must the parties cooperate with FMCS 
in the performance of its duties? Only to 
the extent provided in Section 204(a), which 
states: “. . . employers and employees and 
their representatives in any industry affect- 
ing commerce shall in case such dis- 
pute is not settled by conference, participate 
fully and promptly in such meetings as may 
be undertaken by the Service under this Act 
for the purpose of aiding in a settlement of 
a dispute.” 


Some State Laws 


New York.—In 1937, the New York State 
Labor Law codified the mediation laws in 
operation since 1886 into Article 21, and es- 
tablished a board of mediation (Consoli- 
dated Laws of New York, Chapter 31, 
Article 21, effective July 1, 1937). Its dec- 
laration of policy (Section 750) became a 
pattern to be adopted by many other states 
thereafter. This section declared it to be 
the public policy of the state that: 


“The best interests of the State are served 
by the prevention or prompt settlement of 
labor disputes; that strikes and lockouts 
and other forms of industrial strife, regard- 
less where the merits of the controversy lie, 
are forces productive ultimately of economic 
waste; that the interests and rights of the 
consumers and the people of the state, 
while not direct parties thereto, should al- 
ways be considered, respected and pro- 
tected; and that the voluntary mediation 
of such disputes under the guidance and 
supervision of a governmental agency will 
tend to promote permanent industrial peace 
and the health, welfare, comfort and safety 
of the people of the State.” 

In 1954, the legislature added the follow- 
ing language: “. . . and representatives of 
employers and unions engaged in disputes 
which threaten to curtail the production or 
distribution of goods or the providing of 
services should voluntarily submit such dis- 
putes to the agency created by this article 
prior to engaging in a strike, lockout or 
other cessation of employment; and should 
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participate fully and promptly in any meet- 
ings which may be arranged by the agency 
for the purpose of resolving the dispute.” 

How shall the New York board fulfill its 
responsibility? “Upon its own motion in an 
existing, imminent or threatened labor dis- 
pute, the board may and, upon the direction 
of the governor, the board must take such 
steps as it may deem expedient to effect a 
voluntary, amicable and expeditious adjust- 
merit and settlement of the differences and 
issues between employer and employees 
which have precipitated or culminated in or 
threaten to precipitate or culminate in such 
labor dispute.” (Section 753.) 

The New York board maintains four 
offices in principal cities of the state with 
a full-time complement of 22 mediators and 
officers, in addition to seven board members 
appointed by the governor, and a large out- 
side panel of arbitrators. Its yearly case 
load has been about 3,000 for several years 
(see annual reports, New York State Board 
of Mediation, for 1951, 1952 and 1953). 
About 40 per cent of the cases arise in 
manufacturing industries, with another sub- 
stantial proportion in transportation and 
communication. Individual disputes have 
covered units of as many as 20,000 employees 
or more, and such vital industries as radio, 
television, aircraft manufacturing, longshore 
and the like. 


California—The California statute (Cal- 
ifornia Labor Code Section 65, as amended 
by law, Chapter 568, 1949) provides, in part: 


“The department may investigate and 
mediate labor disputes, providing any bona 
fide party to such dispute requests inter- 
vention by the department and the depart- 
ment may proffer its services to both parties 
when work stoppage is threatened and 
neither party requests intervention.” 

On November 5, 1951, the Attorney Gen- 
eral of California interpreted this section to 
mean: 


“The State Conciliation Service ‘must’ in- 
vestigate and mediate labor disputes, pro- 
viding any bona fide party to such dispute 
requests intervention.” The definition of a 
labor dispute covers the entire range from 
“any small grievance of an individual worker 
or employer to a full scale strike.” 

California, incidentally, maintains a full- 
time staff of conciliators located in its four 
principal cities. In its annual report, the 
California Conciliation Service reports han- 
dling disputes of all sizes and’ covering al- 
most every aspect of manufacturing and 
nonmanufacturing industry. 
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It is encouraging that both the AFL 
and the CIO have followed the lead- 
ership of President Eisenhower in 
his message last January and are 
seeking to provide proper admin- 
istration of their welfare funds. Some 
union leaders have also endorsed 
the President's recommendation that 
there be legislation “to protect and 
conserve these funds for the mil- 
lions of working men and women 
who are the beneficiaries."’ 
—James P. Mitchell 


Connecticut.—The Connecticut law (S. 
7379, 1949; S. 601, 1949) establishes a dif- 
ferent kind of mediation service. Here, the 
Board of Mediation and Arbitration, which 
is in the Department of Labor, consists of 
a three-member tripartite panel appointed 
by the governor, There are two such panels. 
Powers of the board are greater than one 
usually finds in mediation statutes: 

“Said board, or any member thereof, is 
authorized to enter any establishment in 
which a strike or lockout exists in order to 
examine payrolls and other records and to 
inspect conditions affecting the relations be- 
tween employees and employers. Said board, 
or any member thereof, is authorized to 
summon, by subpoena, employers, employees 
or any other persons whose testimony may 
be pertinent to the matters before said 
board, together with any records or other 
documents relating to such strike or lock- 
out. . , . In case of a dispute which has 
not reached the stage of a strike or lockout, 
said board, upon the request of either party 
to the dispute, is authorized to exercise the 
same powers and perform the same duties 
as in case of a strike or a lockout.” (Section 
1299b.) 

Responsibility of the Connecticut board, 
when it learns of a strike, is expressed in 
strong and compelling language: 

“Whenever a strike or lockout shall occur 
or shall be seriously threatened, and it shall 
come to the knowledge of the board, the 
panel of said board, as directed by its chair- 
man, shall proceed as soon as practicable to 
the locality of such strike or lockout, put 
itself in communication with the parties of 
the controversy and endeavor by mediation 
to effect a settlement of such strike or lock- 
out; and may inquire into the causes of the 
controversy and may subpoena witnesses 
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and send for persons and papers.” (Sec- 
tion 1303b.) 


There are additional sections providing 
for the arbitration of disputes by a three- 
man panel with which we are not concerned 
at this point. 


The Connecticut board maintains a full- 
time staff of mediation agents who operate 
throughout the state. In its most recent 
annual report (fiscal year 1952-1953), the 
board reported adjustment of disputes cov- 
ering all types of industries and emphasized 
that: 


“The Connecticut Statutes give the Board 
jurisdiction over all industrial disputes be- 
tween employers and their employees in 
Connecticut. Neither the type of occupation 
nor the intrastate or interstate nature of 
the operations limit the Board’s jurisdic- 
tion and its obligations, Whenever there is 
serious threat of a strike the Board pro- 
ceeds to the locality of the dispute and 
attempts to aid the parties in resolving their 
differences by the process of mediation.” 


Minnesota.—The statute in Minnesota, 
called Minnesota Labor Relations Act (Min- 
nesota Statutes, Section 179.01 to 179.29), is 
an omnibus law. An independent division 
of conciliation is established (Section 179.02) 
under the supervision and control of a labor 
conciliator appointed by the governor. When 
any union or employee representative de- 
sires to negotiate or change the collective 
bargaining agreement it must give written 
notice to the employer, and then proceed to 
bargain, All employers are under the same 
obligation. If no agreement is reached after 
ten days, either side may give notice of in- 
tention to strike or lockout, but may not 
legally do so unless notice of such intention 
has been served upon the labor conciliator at 
least ten days in advance of the contemplated 
action, Upon receipt of this notice the 
Minnesota labor conciliator must “fix the 
time and place for a conference with the 
parties of the labor dispute upon the issues 
involved in the dispute, and he shall then 
take whatever steps he deems most expedi- 
ent to bring about a settlement of the dis- 
pute, including assisting in negotiating and 
drafting a settlement agreement.” (Section 
179.06.) 


Must the parties cooperate with the Min- 
nesota conciliator in the performance of his 
duties? The law says: “It shall be the duty 
of all parties to a labor dispute to respond 
to the summons of the labor conciliator for 
joint or several conferences with him and 
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to continue in such conferences until ex- 
cused by the labor conciliator, not beyond 
the ten-day period heretofore prescribed 
except by mutual consent of the parties.” 
(Section 179.06.) 


When may the Minnesota conciliator take 
jurisdiction? “The labor conciliator may 
take jurisdiction of a labor dispute in which 
negotiations for settlement have failed if 
either party to the dispute, before a notice 
to strike or lockout, files a petition request- 
ing the conciliator to act in the dispute, 
setting forth the issues of the dispute and 
the efforts to agree and the failure to reach 
an agreement, If the conciliator takes juris- 
diction he shall then proceed as provided in 
subdivision 1.” (Section 179.06.) 


In considering the coverage of the Min- 
nesota law it is interesting to note two of 
the definitions which fall at the beginning 
of the statute: 


(1) “Subd, 7. Labor Dispute. ‘Labor dis- 
pute’ includes any controversy concerning 
employment, tenure or conditions or terms 
of employment or concerning the associa- 
tion or right of representation of persons in 
negotiating, fixing, maintaining, changing, 
or seeking to arrange terms, tenure, or 
other conditions of employment, regardless 
of whether or not the relationship of em- 
ployer and employee exists as to the dis- 
‘putants.” 


(2) “Subd. 3. Employer. ‘Employer’ in- 
cludes all persons employing others and alli 
persons acting in the interest of an em- 
ployer, but does not include . . . any per- 
son subject to the Federal Railway Labor 
Act, as amended from time to time, nor the 
state or any political or governmental sub- 
division thereof except when used in section 
179.13.” 


The law also provides for the handling of 
public-interest disputes, jurisdictional con- 
troversies, unfair labor practices and other 
matters with which we are not concerned 
at this time. 


In its thirteenth annual report (fiscal 
year 1951-1952), the labor conciliator re- 
ported a full-time staff of six conciliators. 
During the year these men processed about 
1,300 notices, of which a great majority 
were strike notices. As in other states, the 
work of the agency covered all types of in- 
dustries: Mining and manufacturing ac- 
counted for 27 per cent; construction, 10 
per cent; transportation, 7 per cent; and the 
remaining cases were in trade, services, 
public utilities and hospitals. Operating 


Mediators 


under a sizable budget (about $89,000) the 
Minnesota board reported a “general and 
increasing acceptance of the conciliation 
process by Minnesota employers and unions.” 


City Law 

City and municipal mediation agencies 
have been described in articles appearing 
in this JourNAL. However, to round out the 
present discussion on overlapping services 
we should. mention at least one. Early in 
1954 the City of New York adopted a new 
local law which, by amending the city 
charter, established a city department of 
labor. This department was the successor 
to a labor relations division which had been 
part of the mayor’s office. 


The new law provides that a commis- 
sioner of labor “shall have the power and it 
shall be his duty in an existing, imminent 
or threatened labor dispute within the city 
which, in his opinion, may endanger or 
threaten the health, safety or welfare of the 
people of the city, to take such steps as he 
may deem expedient to effect a voluntary, 
amicable and expeditious adjustment and 
settlement of the differences and issues be- 
tween employers and employees which have 
precipitated or culminated in or threaten to 
precipitate or culminate in a labor dispute.” 


(Chapter 49.) 


The general function of the new depart- 
ment, as reported in The New York Times 
of January 27, 1954, will be “to mediate 
labor disputes in private industry, set up 
grievance machinery for city employees and 
establish a Bureau of Labor Statistics.” For 
these purposes, an appropriation of over 
$188,000 was voted by the city’s board of 
estimate. It has been reported that the 
department will consist of a commis- 
sioner, several deputy commissioners, a di- 
rector of statistics, five mediators, and two 
economists, in addition to a stenographic 
and clerical staff. 


Since the city department of labor has 
been in operation but a short time, we can- 
not assess the type of private-industry dis- 
pute which will be mediated, 


Comparison of Laws 


When the language of these laws is com- 
pared, it is easy to see where a conflict 
might arise (and these are only samples of 
state and local statutes). The federal serv- 
ice must decide whether in its judgment a 
dispute threatens to cause substantial inter- 
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ruption. of commerce; it may then proffer 
its service. The New York board may 
intervene upon its own motion where there 
is an imminent or existing dispute and, 
whien the governor directs, it must take steps 
to effect a speedy settlement. 


In Minnesota, the conciliator receives ad- 
vance notice of all threatened strikes, and 
when he calls a meeting it is the duty of all 
parties to attend conferences. In Connec- 
ticut, the statute gives to the board of 
mediation and arbitration jurisdiction over 
all disputes arising within the state and 
directs the agency to intervene in every 
strike or lockout which occurs or seriously 
threatens, In California, the law is inter- 
preted to require the state conciliation serv- 
ice to investigate and mediate any labor 
dispute in which its service is requested by 
either side. 


In most places it is the federal and state 
laws which overlap. In New York City 
there are three agencies covering the same 
territory. 


In the federal law there does exist a pro- 
vision which could operate to minimize con- 
flict—the clause which directs FMCS to 
avoid attempting to mediate disputes which 
have only a minor effect on interstate com- 
merce if a state service is available. The 
state laws, however, make no distinction 
between types of disputes or their effects on 
commerce, But, significantly, both the fed- 
eral and state statutes in general use the 
word “may” and thus in effect give to the 
agencies discretion in determining how to 
exercise their powers and duties. 


Most state laws are discretionary, although 
some require the intervention of a state 
mediator. Even with the use of discretion 
by both the state and federal services, some 
overlapping is inherent. If the whims and 
desires of the parties are to play a signifi- 
cant role in the exercise of discretion (and 
they do), the chances of overlapping are 
increased immeasurably. 


Problems and Dangers 
of Plurality 


The plurality of mediation services is 
obviously wasteful of labor relations talent 
and the taxpayers’ money, But other more 
serious problems are created: 


Another Issue for Parties.—Mediation is 
needed, usually, because negotiations are 
about to collapse. The parties have been 
unable to agree. They are urged to try 


mediation before resorting to economic ac- 
tion. If they are presented with a choice 
between two or more services, another item 
of conflict has been created: Which media- 


tion service should they use? Psychologi-° 


cally, this is indeed a poor start, for the 
atmosphere surrounding mediation, particu- 
larly in its initial steps, should be one of 
helpfulness, not conflict. 


Shopping Around.—The existence of sev- 
eral agencies permits each party to shop for 
the one he thinks will give him the “best 
deal.” What constitutes the “best deal” 
from a mediation agency is a matter for 
speculation. Some disputants have the im- 
pression that because they are engaged in 
interstate commerce it is in their interest 
to use the agency connected with the fed- 
eral government, Others, with the notion 
that certain political pressures can be brought 
to bear which otherwise might be unavail- 
able, prefer to use a local agency. More 
repugnant is the use (or abuse) of media- 
tion agencies by a party which gains some 
concessions but, after full agreement is not 
reached, calls in another agency in an at- 
tempt to obtain additional concessions, 


Solicitation—Since mediation is volun- 
tary (and the mediation effort more sus- 
ceptible to success before a strike occurs), 
it is natural that almost every service con- 
ceives it appropriate to broadcast informa- 
tion concerning its availability, With both 
federal and state agencies receiving notices 
of contract termination since 1947 (a re- 
quirement of the Labor Management Rela- 
tions Act), an opportunity greater than ever 
before has been presented to publicize the 
agencies. 


The Federal Mediation and Conciliation 
Service, for example, acknowledges the re- 
ceipt of each “Taft-Hartley notice,” and 
then advises the parties that a commissioner 
of conciliation has been “assigned” to the 
dispute. This has been interpreted (wrongly, 
perhaps) in many quarters as an assump- 
tion of jurisdiction by the federal service. 
Practices among state services differ, but 
some acknowledge receipt of the “Taft- 
Hartley notice” by letter and then follow up 
with telephone calls from mediators shortly 
before contract-expiration time, 


It is not uncommon for employers and 
unions, peacefully negotiating a contract, to 
receive calls from two or more mediation 
services inquiring about the progress of 
negotiations and asking to be kept informed 
of “developments.” The border line be- 
tween providing information and active so- 
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licitation is a fine one; a duplication of 
mediation agencies, in the author’s experi- 
ence, has tended to emphasize solicitation. 
To the parties this is an unhealthy develop- 
ment and may be appropriately termed in- 


terference. For the agency itself, or its 
representatives, ‘it is often demeaning. 


Premature Intervention.—In collective 
bargaining, timing 1s crucial, This applies, 
no less, to the intervention of a mediator. 
Experts differ as to the most appropriate 
moment of intervention and the parties 
themselves, of course, do not always agree. 
Judgment, or “discretion,” must be exer- 
cised wisely. 


Although we may never have complete 
agreement on the timing of intervention, 
one thing seems clear: Duplication of serv- 
ices may lead to premature intervention 
based on a desire to make certain a par- 
tttular agency is used. The effect of this 
on the delicate strategy of negotiation can 
only be harmful, 


Wastefulness.—It is difficult to anticipate 
the number of disputes requiring mediation 
in a given area. Mediation agencies must 
base their plans on past experience. There 
are, as a result, periods during which medi- 
ators have time for contemplation and pe- 
riods of around-the-clock activity. In this 
regard, mediation agencies have been com- 
pared with fire departments. 


However, there is, in the existence of 
several agencies, a potentiality for waste- 
fulness, None can tell in advance which 
service will be utilized in any given area 
or dispute. Each must plan, as does the 
fire department, for the worst rather than 
the best. The exact amount of wastefulness 
is unknown, since there have been no studies 
in this area, and we can do no more than 
make observations based on personal ex- 
perience. 


Multiagency Mediation.— The presence 
of several agencies has led in some instances to 
the establishment of “mediation panels.” This 
happened in a dispute covering the milk 
industry in metropolitan New York; a 
panel of mediators from FMCS, from the 
New York, New Jersey and Connecticut 
mediation boards and from the New York 
City Labor Relations Division was appointed. 


Sometimes, as in the milk dispute, such 
panels are created as a result of a request 
from the parties directed to all available 
agencies. At other times each agency in 
the field has considered it a public duty 
to be represented in mediation. Sometimes 
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one agency has started mediating a dispute 
and another has come in later, thus establish- 
ing a panel of the two agencies. In certain 
states, it is common practice in almost every 
case for both a federal and a state mediator 
to appear, 


Experienced mediators generally agree 
that panels do more harm than good, A 
mediator must gain the confidence and 
trust of the parties; a panel multiplies the 
difficulties of establishing rapport; there is 
need for a single line of direction, There 
may be an occasional case in which “two 
heads are better than one,” but most often 
two tongues are worse than one, When two 
become four or five, the result may be 
choatic. 


What Has Been Done 
to Minimize Overlapping 


The agencies themselves have been aware 
of these problems and have attempted to 
reduce them to a minimum. Their attempts 
have met with varying degrees of success. 


The New York State Mediation Board 
and FMCS negotiated an agreement (printed 
in the annual report of FMCS for the year 
1948) under which FMCS would refrain 
from intervening in “minor” disputes and 
the state service normally would not inter- 
vene in the multistate ones, In those cases 
which fell in neither category, the desires 
of the parties were to be given substantial 
weight. In any event, where one agency 
had called a conference, the other agency 
would not lend its services unless clearance 
was obtained first. 


This federal-state agreement has done 
much to avert conflicts between the agencies. 
But the “twilight zone” has not been elimi- 
nated, The definition of “minor” is an ex- 
tremely subjective one, and may vary from 
time to time. The appropriate criteria— 
whether number of employees, type of prod- 
uct, value of raw materials or finished 
product, relation to the defense effort, or 
some other measure—present genuine difli- 
culties. Furthermore, the very existence of 
duplicate services seems ineyitably to lead 
to some of the unfortunate situations already 
mentioned, 


In other states, different conditions exist. 
In Michigan and Connecticut, state and 
federal mediators work jointly on many 
cases; in California, there is an agreement, 
but considerable friction sometimes occurs; 
and so on from state to state. A report to 
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the last annual convention of the Inter- 
national Association of Governmental Labor 
Officials in Cheyenne, Wyoming, by its 
committee on mediation and conciliation 
highlighted the disturbing situation. This 
report said: 

“The Committee regards as highly unsat- 
isfactory present Federal-State relationships 
in the field of mediation and conciliation. 
Destructive competition now predominates 
and in most states constructive cooperation 
is given no more than lip service.” 


What Can Be Done? 


In searching for remedies (and there 
should be some, since this is a man-made 
problem) one is immediately faced with the 
question: Who should assume responsibil- 
ity? Should we leave it to employers and 
unions engaged in collective bargaining and 
for whom mediation is devised? Should we 
leave it to Congress and the legislatures? 
Should the mediation agencies themselves 
continue to wrestle with the problem? 


Legislation.—-The federal government 
might revise present legislation so as to de- 
fine more clearly the area in which it will 
act and the areas it will leave to the states 
or local communities. The yardstick pres- 
ently used (minor effect on commerce) is 
subject to many interpretations. 

A legislative proposal for modification of 
the Taft-Hartley Act has come recently 
from the International Association of Gov- 
ernmental Labor Officials. Under this pro- 
posed change, FMCS would proffer its 
services only in disputes threatening the na- 
tional welfare or involving bargaining units 
located in two or more states. The service 
would be directed to abstain from mediat- 
ing in other disputes if a state service were 
available unless the state waived jurisdiction. 

It is difficult, however, to define a line of 
demarcation by legislative action. What, for 
example, is the meaning of “available” in 
the proposal mentioned above? Some states 
have active services and others do not, al- 
though there may be a law on the books 
providing for mediation, Also, from a prac- 
tical point of view, the difficulties of amend- 
ing the Taft-Hartley Act have become, in 
the past few years, seemingly insuperable. 


Policy—The federal government might, 
through its mediation service, establish a 
policy under which its services would be 
offered only in specified areas. Here, some 
flexibility could be exercised and the differ- 
ences among states taken into considera- 
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The number of mechanics and re- 
pairmen has doubled in recent years. 
In 1940, there were 832,219; by 
1950, this hod increased to 
1,706,499. 

—Bureau of Labor Statistics 


tion. Where a state agency is active, well 
accepted and sufficiently manned, the fed- 
eral service could limit its function to a 
relatively small number of matters, Where 
a state service does not meet such qualifi- 
cations, the federal government could ar- 
range to be more active. 


Agreements with the states might be ex- 
panded and refined, and more definite criteria 
established. 

Decisions would have to be made on an 
administrative level, of course. Unfortu- 
nately, when policy is determined by in- 
dividuals, it often changes not only with 
changes of administration, but also with 
changes in top administrative personnel. 
The difficulty with written agreements is 
that they tend to lose effectiveness when 
the basic factors responsible for the prob- 
lems continue to exist. 


Budget.—It has been suggested that an 
easy solution to these problems may be 
found in the budget. There is no more 
effective way of controlling the operations 
of an agency than by reducing or expanding 
its budget. It might be possible, therefore, 
for a wise budgetary committee to allocate 
funds to mediation agencies so as to mini- 
mize competitive or overlapping areas. 

This approach has the drawback of plac- 
ing responsibility in the hands of persons 
far removed from the mediation scene. 
There also may be a tendency to freeze 
budgetary decisions, thus diminishing a 
flexibility which is so important, 


Responsibility of Parties 


Are not the parties themselves, however, 
equally responsible for tackling the prob- 
jem? Certainly, society has fixed upon them 
the responsibility for jointly determining 
terms and conditions of work, wherever 
unions and employers bargain. Mediation, 
as an aid to bargaining, should be consid- 
ered in the same light. By and large, the , 
use of mediation services has been hap- 
hazard and no real responsibility has been 
assumed by either unions or employers. 
What can they do to improve the situation? 
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Contractual Mediation.—Most employers 
and unions are very careful, when drawing 
up their agreements, to specify exact pro- 
cedures which are to be followed when the 
contract expires. A frequently used clause 
provides that notice of termination or pro- 
posed modification must be served on the 
other party 60 days before the anniversary 
date; negotiations are to commence within 
30 days of the anniversary date, or the 
contract may be considered automatically 
renewed, There are innumerable variations 
of this clause, but rarely does one find pro- 
vision for breaking an impasse in negotia- 
tions, should one arise. It is implied that the 
way to break an impasse is by the union’s 
striking. In theory this is certainly true, 
but in practice it has been severely modified 
by the use of mediation. 


Some unions and employers, observing 
the effectiveness of properly timed media- 
tion, have added a provision—to the expira- 
tion clause of their contract—which invokes 
the service of some specified mediation 
agency should an impasse arise in bargain- 
ing over the terms of a new contract. This 
clause has the advantage of (1) minimizing 
the possibility of a strike, (2) timing the 
intervention of a mediator so as to make it 
most effective and (3) limiting competition 
or overiapping of mediation services by 
actually naming the agency to be used. 


Contractual mediation, by placing respon- 
sibility directly upon the persons who need 
and use it, may well be an answer to the 
problem of overlapping and duplication. A 
clause from the contract between the Realty 
Advisory Board on Labor Relations and 
Local 32-B, Building Service Employees’ 
International Union, AFL, is an example: 


“Tf, 15 days before the expiration of this 
agreement, the parties shall not have been 
able to agree upon the terms of their new 
agreement, both parties will thereupon con- 
fer with the New York State Board of 
Mediation for the purposes of conciliating 
their differences.” 


Private Mediation.—This concept is one 
which by-passes governmental machinery. 
The parties call upon a private individual, 
well known to them, to help in solving a 
knotty problem, Such an individual may 
well have been previously active in the 
governmental field or in some other capacity 
which brought him into close touch with 
the parties, Since mediation is primarily 
an individualistic operation, it often matters 
but little what auspices the mediator serves 
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under, as long as he is capable and is ac- 
ceptable to the people for whom he works. 


Private mediation has been used most exten- 
sively in the industries which utilize a 
permanent impartial chairman. In many of 
these (the needle trades are a good example) 
the impartial chairman is not only the 
final adjudicator of grievance disputes; he 
also sits with the parties during their con- 
tract negotiations in a mediation capacity. 
The advantage, of course, is that he is 
familiar with the industry and the represen- 
tatives of the parties and, thus, can be of 
maximum assistance to them. 


To utilize the skills of an impartia] chair- 
man in mediation, the parties must have 
reached the point where they have complete 
faith in his integrity, His arbitration deci- 
sions may not be held against him, and it is 
essential that a long-term relationship exist. 


Private mediation, if it is to work, is 
essentially the responsibility of the parties. 
However, government agencies can encour- 
age its use and if there is a shift from 
government to private mediation, the scope 
of the agencies, as well as the number and 
seriousness of the problems discussed here, 
will certainly be reduced. 


Nature of Mediation 


Many observers feel strongly that, as a 
general rule, “hometown” mediation is most 
effective. They say that management of- 
ficials, union officers, committee members 
and even lawyers are normally associated 
by community ties. If we include the 
mediator in this association, we have added 
to his potential effectiveness, The impact 
of most strikes or serious disputes is great- 
est upon the community in which the plant 
is located or in which the business operates. 
There is a general feeling, it is argued, that 
the resident mediator is a more appropriate 
organ of public sentiment than the man 
from the “capital.” 


Without accepting this generalization as 
applicable in all cases, we can agree that 
most labor disputes can and should be 
settled without political overtones from 
Washington, City Hall or the state capital. 
Local needs are often tremendously differ- 
ent from national ones. As the lines of 
communication grow longer, it too often 
happens that unwise decisions are made 
which perhaps make sense at headquarters 
—but do not in the “field.” 

(Continued on page 66) 
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By MORRIS D. FORKOSCH 


Professor of Law, 
Brooklyn Law School 


The Status of Organizational Picketing 


HE New York Court of Appeals has 

just rendered one of the outstanding 
labor decisions of that state, the repercus- 
sions of which may continue for years and 
affect labor relations policies in New York 
and other states as well. The issues and 
opinions of the judges in Wood v. O’Grady,' 
decided October 22, 1954, compel intensive 
analysis. Here they are only touched upon. 


Before examining the facts and issues 
we may note that Wood, the employer, 
sought an injunction to restrain picketing 
of his retail liquor store; the trial court,’ 
after a hearing, denied his request; the in- 
termediate Appellate Division unanimously 
reversed and granted the injunction; on 
appeal to the state’s highest court, the 
intermediate reversal was overruled and the 
trial court’s judgment reinstated—that is, 
the injunction was denied. The seven judges 
of the Court of Appeals divided as follows: 
Judge Dye wrote an opinion in which 
Judge Froessel concurred; Judge Desmond 
stated in a separate concurring opinion: 
“T join in Judge Dye’s opinion . . . but I 
add (or restate) some reasons therefor;” 
Judge Fuld concurred in the result in a 
separate opinion; and Judge Van Voorhis 
wrote a dissenting opinion (to sustain the 
injunction) which was concurred in by 
Chief Judge Lewis and Judge Conway. 
The line-up superficially reveals that the 
“majority” opinion really represents the 
views of but three judges, at the most, with 
three others in a definite minority, and with 
Fuld a questionable “swing’”’ judge. Whether 


this is so—and, if so, the reasons why—is 
now examined. 


The Facts 


The facts are simple although the ma- 
jority and minority opinions are in some 
disagreement. Wood operated a retail liquor 
store and employed three sales clerks; two 
part-time men assisted him on his books, 
and another aided in the trucking. In 
October, 1951, the defendant union (O’Grady 
is its president) sought to organize the 
sales clerks only; the union’s representa- 
tives advised the employer of their intent 
but did not present him with, or demand 
that he sign, a contract; the employer “re- 
jected the proposal for a union shop.” * 

The majority and minority opinions then 
split. According to the majority: “The 
employer not only rejected the proposal 

but stated affirmatively that he was 
not interested in the union and that if any 
of his workers signed up to join ‘they are 
not going to work in this store’ and ‘he 
would put them out on the street with 
you’.”. The majority added: “There is 
other evidence not denied by Wood that the 
employees were coerced with threats of 
dismissal into not joining the union.” The 
minority countered: “Plaintiff denied that 
he said this, and there is no finding of fact 
that he did say it.” It also said: “There 
are no findings either by the Trial Court 
or by the Appellate* Division that this 
employer has been guilty of the unfair labor 


126 LABOR CASEs { 68,745. 

2In New York the trial court in injunction 
cases is an equity court, and is called ‘‘Special 
Term,’ so that future references to special or 
trial term or court means the same nisi prius 
court. 

* The majority opinion so states, and, in view 
of what is later developed, this is a confusing 
statement. For, if the union intended to or- 
ganize, did not present a contract and made 
no demands upon Wood, how could the latter 
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have rejected a ‘‘proposal’’ for a ‘‘union shop'’? 
It may be that the majority opinion equated 
majority representation (achieved after an or- 
ganizational campaign) with a union shop, but, 
of course, this does not necessarily follow. 
Since, as will be seen, much could have been 
made of this statement by the concurring and 
dissenting judges, but nothing was written on 
it, we assume the above judicial equation, which 
removes any possible sting from the language. 
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FACTUALLY SIMPLE BUT CONSTITUTIONALLY COMPLEX, THE WOOD CASE 
INTRIGUES THE AUTHOR BECAUSE IT DID NOT DISPOSE OF THIS QUES- 


TION: 


IS ORGANIZATIONAL PICKETING CONSTITUTIONALLY PROTECTED? 


practices ascribed to him [in Judge Dye's 
opinion ] which plaintiff denies . . . . 


Picketing by one or two pickets im- 
mediately ensued, at all times peaceful, with 
a placard bearing this legend: “The em- 
ployees of this store are non-union. Please 
do not patronize this non-union store. We 
are members of the American Federation 
of Labor, Local 122 of A. F. L.” Said the 
majority: “The truthfulness of this legend 
is not challenged.” The minority, while 
not disagreeing, stated: “If that were true 
[the Union’s contention that the picketing 
was directed not at the employer but at 
his employees], the signs carried by the 
pickets would not have read ‘Please do not 
patronize this non-union store.’ The store 
is not owned by the employees .. . .” 


To continue the facts as stated by the 
majority, the “employer frequently indulged 
in loud and abusive talk reflecting on the 
integrity of the union and the individual 
pickets,” and swept the sidewalk so as to 
scatter the sweepings at the pickets’ feet 
and, gesturing toward them, said: “I have 
to get rid of this filth.’ The minority did 
not mention this incident. 


On October 30, 1951, Wood filed a peti- 
tion with the New York State Labor Re- 
lations Board, requesting that an election be 
held for his employees to determine their 
bargaining representative, if any, but the 
petition was dismissed, by a _ two-to-one 
vote, because the union was engaging in 
organizational: picketing only and had never 


claimed to represent the employees nor 
unequivocally demanded a contract of the 
employer.‘ 


The picketing continued and, “for a few 
days during March, 1952, the union [also] 
picketed” a neutral warehouse where the 
employer’s liquor was stored. The ma- 
jority said: “When the pickets were with- 
drawn, for a short time at least, lookouts 
were posted, but all such activities were 
voluntarily discontinued long before com- 
mencement of the within suit. Nothing was 
shown to indicate that the union intended 
to resume picketing at the warehouse in the 
future.” The minority version: “After the 
pickets were withdrawn from the ware- 
houses, lookouts were maintained there 
and continued until the trial. These look- 
outs warned away all drivers carrying plain- 
tiff’s merchandise, which effectively prevented 
plaintiff’s use of the warehouses.” 


On May 5, 1953, the employer verified 
a complaint and bill of particulars, the 
instant® proceedings being instituted with 
service upon the union on May 14, 1953. 
A two-day trial was held the following 
month, and the decision resulted in favor 
of the union, dismissing the complaint and 
permitting the union’s activities to continue. 
The subsequent intermediate and final state 
appeals, already discussed, followed. As of 
November 15, 1954, the employer’s counsel 
had not moved for state reargument or 
other relief, nor had he sought review in 
the United States Supreme Court. 


415 NYSLRB, No. 23 (February 20, 1952). 

5 The ‘‘Case on Appeal,’’ containing the offi- 
cial record before the court of appeals, discloses 
that, in 1952, Wood applied for a temporary 


injunction (pp. 114 and following), and appel- 
late union's brief (at p. 9) adverted to a deci- 
sion by a special term justice denying such 
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an application. (New York Law Journal, April 
28, 1952.) Attorneys for both parties, as well 
as the attorney for the New York State Federa- 
tion of Labor, who appeared as amicus curiae, 
very kindly permitted this writer to borrow 
their records and briefs, for which grateful 
acknowledgment is here made. 
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Majority Opinion 

The approaches of the four opinion 
writers are an interesting study in what 
Chief Justice Stone has termed “economic 
predilections,” and which this writer, in 
discussing the doctrine of just cause, has 
termed a “policy field” which is not to be 
entered by the judiciary “except as a last 
resort, after all other questions have been 
resolved.” ° 

The majority opinion opened with an 
enunciation of the state’s public policy 
concerning injunctions in the field of labor 
relations, which had evolved to a point 
where, even though “inconvenience to the 
employer” results from picketing, “such 
a consequence without more can [not] be 
labeled ‘an unlawful objective’.” According 
to the record, “the incidents complained 
of do not constitute an unlawful objective 
but at most amount to no more than the 
consequences frequently accompanying peaceful 
picketing in a labor dispute.” The facts 
were then examined and found wanting of 
proof by the employer of such condemned 
“incidents.” What the court impliedly did, 
therefore, as it shortly discussed, was to 
adopt the view that picketing may be 
divided into various categories, such as 
nonviolent and violent, truthful and un- 
truthful, lawful objective and unlawful ob- 
jective, etc., and that, assuming the means 
were not condemned, the end then had to 
be examined. In this case, said the ma- 
jority, the means (picketing) were not to 
be condemned solely because of the conse- 
quent incidents affecting the employer which 
“frequently” accompany such means; or, 
put differently, the state’s public policy, 
as expressed in its anti-injunction statute, 
permits picketing by strangers (unions) if 
there is “any reasonable connection with 
wages,” etc., so that, regardless of the 
“consequences frequently accompanying” 
such picketing—that is, consequential dam- 
age—‘“the acts are justified.” 

What were the consequences which ad- 
mittedly occurred here? (Again, it should 
be noted that the majority denied that any 
“incidents,” other than those “frequently 


had been 


accompanying consequences,” 
proved.) 


The employer proved, conceded the ma- 
jority, that wholesale deliveries to his store 
were cut off because of a refusal by drivers 
to cross the picket line, so that he had to get 
the merchandise from his warehouse or 
wholesaler. But, argued the judges, “in any 
view” this amounted to “no more than 
personal inconvenience,” for he “readily 
admitted that at all times the shelves of 
his store ‘were loaded’.” Also, continued 
the opinion, “no proof was offered showing 
that the employer’s customers were in any 
way or at any time intimidated, molested 
or interfered with, nor did the employer 
attempt to prove any loss of patronage 
or business profits.” Thus no “conse- 
quences,” but merely “inconveniences,” re- 
sulted, and the employer failed to prove, in 
accordance with the requirements of the 
state’s anti-injunction act, that “substantial 
and irreparable injury” to his property 
resulted or would result from the picketing, 
requiring an injunction to issue.’ 


What of the secondary boycott discussed 
in the factual statement above? The ma- 
jority felt that it was all in the past, had 
been long discontinued, and that “nothing 
was shown to indicate the union intended 
to resume” it in the future, so that, in 
any event, it “affords no evidentiary basis” 
for restraining the picketing at the store. 
This, therefore, was not such an incident or 
consequence as struck at the other (store 
picketing) means or contaminated the ends 
(organization of store employees or equal- 
ization of industry wages) so that the in- 
junction should be granted. 


There were, according to the majority, no 
“incidents” or “consequences” which were 
to be condemned as unlawful and therefore 
enjoined, or which had no such reasonable 
connection with the union’s activities as not 
to be “consequences frequently accompany- 
ing peaceful picketing in a labor dispute.” * 


What of the picketing at the store, and 


the placards which said: “Please do not 
patronize this store,” which put pressure 


*See A Treatise on Labor Law (1953), Secs. 
155-163: and ‘‘The Doctrine of Just Cause,’’ 23 
Temple Law Quarterly 178 (1950), reprinted 
1 Labor Law Journal 789 (July, 1950). Cf., how- 
ever, Frankfurter and Greene, The Labor In- 
junction (1930), p. 27, where it is implied that 
the courts should never enter this field, because 
it is one for legislative, not judicial, decision. 

T Although, by design or otherwise, the ma- 
jority failed to discuss whether Wood had 
proved ‘‘substantial and irreparable injury’’; 
design may be inferred from the fact that, as- 
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suming such proof, the injunction still would 
have been refused because Wood had been 
guilty of coercing his employees, so that it was 
unnecessary to develop the other aspect. This 
coercion is discussed below. 

8 While no opinion mentioned Great Northern 
Railway v. Brosseau, 286 F. 414 (DC N. D., 
1923), in this connection, that case might well 
be read in this respect as one reason for, and 
a source of interpretation of, such federal and 
State requirements in labor injunction statutes. 
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Failure to use our national resources 
and productive ability to their fullest 
extent would not only be a loss to 
the American people, but its impact 
upon the free world. could be dis- 
astrous. A strong national economy 
is one of the pillars of the total 
strength of the free world. 
—wWalter P. Reuther 


upon the employer® to do one of two 
things, sign a contract with a representative 
not of his employees’ choosing, or compel 
them to join this particular union, both 
condemned by the law of New York? The 
majority answered this in two ways: First, 
the placards had not been attacked as un- 
truthful, and the employer had failed to 
prove such pressure since no irreparable 
harm or damage could be shown; second, 
the law of New York distinguished between 
“organizational” and “representational” picket- 
ing. It is this second reason which gives 
us the meat of this case, and which strikes 
at the important element in this judicial 
tug-of-war in New York. 

The majority pointed to the employer’s 
application to the state labor board for a 
representative election to determine whether 
the union was the authorized bargaining 


agent, and to the dismissal of the petition 
because the union “was merely engaged in 
an organizational activity,” as proof of 
the fact that the picketing was directed at 
the empioyees only, and not at the em- 
ployer. They also quoted from the lower 
court’s findings of fact that the picketing 
“was for a lawful purpose, namely, ‘for the 
purpose of organizing the employees of 
plaintiff’s store, and to call the public’s 
attention to the fact that the plaintiff’s store 
is a non-union store, and to ask the public 
to patronize union stores’.” Thus, con- 
cluded the majority, on this “state of the 
record” the intermediate court’s reversal 
of the lower court was erroneous, and the 
very cases cited by the Appellate Division 
were factually inapropos,” so that nothing 
in the New York statute or cases author- 
ized “the use of an injunction in peaceful 
picketing for avowedly organizational pur- 
poses.” But, they felt: “If the Legislature 
wishes to sound the death knell of peaceful 
organizational picketing by repealing sec- 
tion 876-a as a declaration of state policy, 
or by amending it, so as to permit the 
restraint of peaceful organizational picket- 
ing as unlawful because ‘exerting economic 
pressure’ in addition to that presently de- 
fined as ‘substantial and irreparable injury 
to plaintiff’s property’ it, of course, may do 
so but we may not.” ” 


®* This pressure against him personally and 
directly, as distinct from pressure flowing indi- 
rectly and as ‘‘frequently accompanying con- 
sequences’’ of picketing, was sought to be proved 
by the employer in testimony showing whole- 
sale deliveries to his store had been cut off, 
which the majority called a ‘‘personal incon- 
venience’’ rather than pressure; ‘‘nor did the 
employer attempt to prove any loss of patronage 
or business profits.’’ 

1% The state board, as previously shown, had 
split two to one, the chairman, now deceased, 
dissenting on the ground that ‘‘picketing per se 
{is] evidence of a demand for recognition, and 
unless the picketing is actually organizational 
or occasioned by wrongful conduct of an em- 
ployer, that fact alone is sufficient to warrant an 
election.’’ One of the majority of two has also 
passed away, so that only one of the original 
three remains. Whether or not the views of 
the dissenter would be rejected by all three (or 
only two) of the present members of the board 
(one of whom decided against Wood), or, per- 
haps, be accepted by a new two-to-one vote, is 
conjecturable and need not be discussed further. 

1In Goodwins, Inc. v. Hagedorn, 20 LABOR 
CASES { 66,609, 303 N. Y. 300, 101 N. E. (2d) 697 
(N. Y., 1951), said the majority, the question of 
representation was pending before the NLRB, 
so that union picketing to compel employer 
recognition was ‘‘a quite different situation’’ 
from this; in Metropolis Country Club v. Lewis, 
21 LABOR CASES { 66,977, 202 Misc. 624 (N. Y. 
Sup. Ct., 1952), aff’d without opinion, 280 App. 
Div. 816 (N. Y. Sup. Ct., 1952), there was 


Organizational Picketing 


untruthful representation; in Haber & Fink, Inc. 
v. “Jones,’”? 18 LABOR CASES { 65,846, 277 App. 
Div. 176, 98 N. Y. S. (2d) 393 (N. Y. Sup. Ct., 
1950), there was violence in an attempt to 
nullify an election resulting in a ‘‘no union’ 
vote; and in Plastic Calendering Corporation v. 
Spilberg, 23 LABOR CASES { 67,464, 121 N. Y. S. 
(2d) 297 (N. Y. Sup. Ct., 1953), ‘‘it was con- 
ceded by both sides that the purpose of the 
picketing was to obtain recognition of a local 
union as the employees’ collective bargaining 
agent without certification by the National 
Labor Relations Board."’ 

2 This view and conclusion is erroneous. The 
picketing-free speech equation, begun with the 
Brandeis dictum in Senn v. Tile Layers Pro- 
tective Union, 1 LABOR CASES { 17,023, 301 U. S. 
468 (1937), and enunciated in Thornhill v. Ala- 
bama, 2 LABOR CASES { 17,059, 310 U. S. 88 
(1940), and Carlson v. California, 2 LABOR CASES 
17,060, 310 U. S. 106 (1940), has been analyzed 
by this writer in his Treatise on Labor Law 
(1953), Sec. 198. It is suggested there that the 
decisions permit us to categorize such union 
activity as picketing, and picketing-plus, with 
the former being constitutionally protected 
whereas the latter is not, when the ‘‘plus’’ in- 
volves, for example, violence, untruthfulness, 
illegality, violation of a valid state policy, etc. 
But if no ‘‘plus’’ is found then the picketing— 
at least the organizational type—is constitu- 
tionally protected. In Cafeteria Employees 
Union v. Angelos, 7 LABOR CASES { 51,167, 320 
U. S. 293 (1943), peaceful union organizational 

(Continued on following page) 
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Finally, concluded the majority, “the 
length of time the within picketing had con- 
tinued without success” is not a test of 
“unlawful economic coercion” of the em- 
ployer. The test is “not whether any par- 
ticular picketing has ‘gone on long enough’ 
but rather whether such picketing is being 
lawfully conducted in the furtherance of 
union interests in a statutory labor dispute.” 
If picketing is a legally protected right 
one day, it continues as such into the next. 
Section 876-a prescribes no time limit.” * 


Concurring Opinions 


Judge Desmond.—The concurrence of this 
judge is of immediate importance in that 
he wrote, “I join in” the majority opinion 
“but I add (or restate) some reasons there- 
for.” And yet his opinion does not neces- 
sarily go whole hog and agree with the 
majority’s views when the implications of 
his language are considered. 


The judge agreed that even peaceful 
organizational picketing could be enjoined 
if there were proof and a valid finding of 


Factories employ a fourth of all 
women workers, more than are in 
any other industry group—over 4 Y¥ . 
million women in 1954.—Women's 
Bureau, Department of Labor. 


an unlawful labor objective, but he felt 
that none was present in the case. He 
disagreed with the intermediate court’s find- 
ing of such an unlawful objective—coercion 
of the employer to violate the state’s labor 
relations act “by insisting that his em- 
ployees join the union,” because this finding 
was based on another finding that none of 
the employees had yielded to the union’s 
efforts after two years. Here we find agree- 
ment with the majority’s final conclusion. 
that no time limit is set upon picketing 
by the anti-injunction statute. But what if 
no such law existed, or if the section were 
to be otherwise interpreted? 


This is immediately considered, for the 
judge now assumes that the picketing is 
per se adequate proof, after two years, that 
the union’s real purpose was to compel the 


(Footnote 12 continued) 

picketing (no ‘‘plus’’) of a partnership cafe- 
teria was denounced by the New York courts 
solely because no labor dispute existed, and in 
this they were “probably led into error by 
assuming that [therefore] . . . efforts to make 
known one side of an industrial controversy by 
peaceful means may be enjoined.’’ (320 U. S. 
at pp. 295 and following.) The narrow point 
involved, however, is whether New York's pub- 
lic policy may validly and _ constitutionally 
denounce otherwise peaceful picketing as unlaw- 
ful solely because economic pressure is there- 
fore occasioned; or, put another way, whether 
a state’s public policy may now validly (con- 
stitutionally) state, as a ‘‘plus,’’ the mere exer- 
tion of economic pressure in organizational 
picketing (especially when, as the majority in 
this case puts it, such economic pressures are 
“consequences frequently accompanying’’ such 
picketing, that is, have a reasonable indirect 
relation thereto). ‘This narrow point, it is 
submitted, has been, up to now, considered 
settled by the Supreme Court as not a ‘‘plus,’’ 
and therefore not subject to condemnation or 
injunction by a state because of the due process 
limitations of the Fourteenth Amendment. 

% But if no ‘statutory labor dispute’ ex- 
isted, does the majority imply that an unlaw- 
:ful picketing situation would eventuate? This 
‘brings us to the quotation discussed in the 
preceding footnote, and the views there ex- 
pressed by this writer bear repetition here as a 
basis for the suggestion that this ‘‘statutory 
labor dispute’’ phrase could properly be elimi- 
nated. 

1 Again we query whether an implication is 
inherent that, absent New York’s Civil Prac- 
tice Act, Sec. 876-a, Laws of 1935, Ch. 477 (the 
anti-injunction statute), a time limit could be 
constitutionally placed upon peaceful organi- 
zational picketing. The state’s interpretation of 
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its statute is, of course, binding upon the 
United States Supreme Court, so that now two 
questions arise: As interpreted, can this statute 
permit such picketing to continue indefinitely, 
or does a reasonable inference arise, at some 
point in time, that the picketing has changed 
from the employee organizational, and there- 
fore protected, type, to an employer-pressur- 
ing, and therefore unprotected, type? In this 
latter situation, a due process violation may 
conceivably be claimed, since an alleged de- 
privation of property thereby occurs. The 
second question is, if Sec. 876-a were removed, 
would (or could) the New York courts have 
arrived at a different conclusion on the ground 
that, after a certain period of time, such an 
economic-pressuring inference arose? The 
‘“‘would’’ is judicial policy for New York, but 
the ‘‘could’’ is constitutional policy for the 
United States Supreme Court. Since not every 
state has an anti-injunction statute, and those 
which have may interpret them differently than 
New York does its own, these questions are 
of importance in those jurisdictions where they 
may hereafter arise. In the instant New York 
case, the employer, according to the majority, 
had not shown any damage other than ‘‘incon- 
venience.’’ Therefore, we may infer that if other 
damage, or those ‘‘consequences frequently 
accompanying’ picketing. had been shown, 
the court might have decided such damages to 
be related to the picketing’s length of time and 
concluded that employer pressure, rather than 
employee organization, was the union’s purpose. 
Of course, how long is ‘‘too long’’ is another 
question, but, as this is apparently related to 
employer damage, proof of it may be made one 
day, one year, or ten years after the picketing 
commences—that is, on all the assumptions 
made in this and the preceding footnotes, these 
results logically follow, although logic is not 
always the victor in a court of law. 
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employer to violate the state labor relations 
act. But, he concludes, the record contains 
undisputed evidence, although not the sub- 
ject of a finding of fact, that the employees 
were actually coerced by the employer not 
to join the union: “Thus, this record actu- 
ally establishes that the picketing was in 
aid of the constitutional” and statutory 
right of these clerks to make their own 
unimpeded choice as to whether or not to 
be organized.” 


Finally, concludes this concurring opinion, 
no proof of any substantial injury was 
shown by way of a falling off in patronage 
or a shortage of merchandise, so as to 
satisfy the anti-injunction statute’s require- 
ments. In this, of course, the judge ac- 
cepted the majority’s view of the existence 
of a “labor dispute” and the attendant re- 
quirements of the statute, which had to be 
met before an injunction would issue. 


Judge Fuld.—Here again there is agree- 
ment that neither the statutory “labor dis- 
pute” nor constitutional free speech condones 
an “unlawful labor objective,” so that if the 
picketing “had been directed only against 
the employer, to induce him to recognize 
the union, if, in other words, defendant’s 
actual purpose in carrying on that picketing 
had been, not to organize the employees, 
but to bring pressure to bear upon the 
employer to compel his employees to join 
the union, I would favor an affirmance and 
the issuance of an injunction.” However, 
since the record did not disclose that to 
be the objective, but persuasion of the 
employees to become union members, that 
is, organizational picketing, then such a 
“lawful and legitimate” objective could not 
be enjoined by the courts unless and until 
the legislature changed the statute.” 


By inference, therefore, we must conclude 
that Judge Fuld agreed that the length of 


time the picketing continued (over two 
years) was insufficient as a basis for a 
conclusion that legal organizational picket- 
ing had become illegal employer picketing; 
that either the discussed employer coercion 
was not proved or else was immaterial as 
a basis for permissible organizational pick- 
eting; and that employer damages had not 
been proved even though the “inconveni- 
ences” and “consequences frequently accom- 
panying” picketing were conceded. How 
Judge. Fuld would vote if the alleged 
damages were to be proved is somewhat 
predictable: He based his denial of an 
injunction upon the broad ground of organ- 
izational picketing being guaranteed by the 
anti-injunction statute (although he cited 
the Exchange Bakery case which upheld this 
right before such enactment), and he also 
felt that a free speech-picketing identifica- 
tion did exist, so long as no “plus” in- 
truded; therefore, insofar as proved damages 
were necessarily and reasonably (that is, 
secondarily) incidental to the union’s pri- 
mary objective, they were to be ignored.* 


Dissenting Opinion 

The dissent is longer than the majority 
opinion and, to an extent, presents the 
policy problem which New York and other 
states have been confronted with—namely, 
that “this union has attempted to over- 
power this small employer by using its 
much greater resources,” and “it appears 
that there is nothing which plaintiff can do 
to save his business by satisfying the de- 
mands of this union, except to violate the 
Labor Law .” This tone permeates 
the minority’s opinion, and it disagrees not 
alone with the factual analysis of the ma- 
jority (as heretofore disclosed) but also 
with the approach to the facts. 


% The judge here assumes that the federal 
and state labor relations acts, giving employees 
the right freely to organize, etc., are but ex- 
pressions of constitutional rights. That this is 
not so is indicated by the New York court’s 
own case—Exchange Bakery & Restaurant, Inc. 
v. Rifkin, 245 N. Y. 260 (1927)—where picketing 
was upheld for these organizational purposes, 
but the purposes themselves were not heid to 
be constitutional rights. What Judge Desmond 
might well have done is to have shifted ‘‘con- 
stitutional’’ to just before ‘‘picketing,’’ so that 
the record would establish ‘‘that the constitu- 
tional picketing was in aid of the statutory 
right’’ of the employees. 

16 Another point might well be made here. If 
the anti-injunction act did not exist or was 
repealed, would stranger picketing be enjoin- 
able? See, for example, Alco-Zander Company 
v. Amalgamated Clothing Workers of America, 
35 F. (2d) 203 (DC Pa., 1929), giving the general 
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affirmative view before anti-injunction statutes 
were enacted, and compare it with the en- 
lightened negative view of the New York courts 
in the Exchange Bakery case, cited at footnote 
15, decided in 1927. Thus, even without the 
injunction statute, the union’s picketing was 
permissible, in New York, so that even without 
any coercion of employees by the employer in 
the Wood case (permitting the union to aid 
them), no injunction should ordinarily issue. 
On this basis, the constitutional question of 
employer coercion after two years becomes per- 
tinent, as discussed in footnote 14. 

% Citing Civil Practice Act, Sec. 876-a, 10(c), 
the Hachange Bakery case, cited at footnote 
15, and May’s Furs & Ready to Wear, Inc. v. 
Bauer, 2 LaBor CASES { 18,579, 282 N. Y. 331, 
26 N. E. (2d) 279 (N. Y., 1940). 

18 Qn this primary-secondary distinction, see 
footnote 5. 
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The median age of women in the 
labor force is 38 years; in 1940, it 
was a little over 32 years.—Wo- 
men’s Bureau, Department of Labor. 


At the outset, a fundamental legal-factual 
disagreement occurs, for whereas the ma- 
jority stated that “under all the circum- 
stances, it is clear that a statutory labor 
dispute is present here,” the minority 
countered that “there is no labor dispute 
here in the well understood sense of the 
term.” Judge Desmond’s concurring opin- 
ion agrees with the majority of two, and Judge 
Fuld’s concurring opinion, not alone by citing 
the statute but by his quoted language, likewise 
agrees with the majority. Therefore, by a 
four-to-three vote, these facts permit this type 
of union-employer disagreement to be termed 
a “labor dispute” and‘to come within the 
anti-injunction statute (at least in New 
York).” Nevertheless, on the basis of no 
labor dispute, how did the minority argue? 

Two employer courses of action were 
disclosed by the facts, said the dissenters: 
He “is faced with the alternative of either 
going out of business or contracting with 
a union that does not represent any of his 
employees.” * The latter, under the state’s 
labor relations act, was a violation, but if 
the employer compelled his employees to 
sign up with the union, that was also a 
violation. Thus he could not save his busi- 
ness except by committing a breach of the 
state’s law and subjecting himself to a 
union complaint. But, pointed out the 
minority, no findings of fact were made by 
either of the two lower courts that the 
employer had committed an unfair labor 
practice, and, even if he had, the union 
“would certainly” have preferred charges 
“during the three years” since the inci- 
dents occurred. In effect, therefore, an 
illegal purpose could be inferred, and the 
injunction should be sustained. 

The next question was the union’s con- 
tention that organizational picketing for 


a lawful purpose was involved, and that 
prior decisions of the New York Court of 
Appeals had upheld such activity. But, 
argued the minority, the state’s labor rela- 
tions act has “superseded” the law, as 
enunciated in the Exchange Bakery case, 
“in important respects.” Thus an employer 
could no longer hire and fire as he pleased, 
(since he could not discharge his employees 
because they joined a union); he could not 
agree with other employers to employ only 
nonunion workers; nor could he “coerce 
his employees to join a company union, or 
to select one independent union in prefer- 
ence to another, or compel them to choose 
between joining a union and being non- 
union.” Therefore, concluded this reason- 
ing, the raison d’étre of the cases prior to 
the labor relations act no longer applied, 
and neither the New York Constitution nor 
its labor relations act “distinguishes in this 
respect between organizational activity and 
collective bargaining,” nor between the for- 
mer and “representational” picketing. “A 
simple analysis of the question shows that 
the [attempted union] distinction is with- 
out substance in this action,”™ for “the 
Appellate Division has. found that the ob- 
jective of this picketing is both to force 
the employer to compel these employees 
to join the union and to coerce the employer 
to sign a contract.” Additionally, neither 
the New York Constitution nor the statute 
permitted any “distinction between inter- 
ference by the employer in organizational 
and representational activity by the union,” 
so that, as a coin-face, no distinction could 
be made when the employer’s ox was gored. 
“The only object in organizing a union is 
to enable the union to act as collective 
bargaining agent,’ and upon the trial the 
testimony of one of the union’s business 
agents showed he knew that the employer 
could not legally sign a union contract or 
suggest to his employees that they join 
the union; yet the picketing was continued. 


Knowing that no legal basis existed for 
the picketing under these admitted circum- 


% The minority apparently felt that to con- 
stitute a ‘‘labor dispute’’ the employer had to 
be ‘‘presented with .. . grievances as to wages”’ 
etc., but this, as the majority correctly pointed 
out, is not necessary, since stranger picketing 
is permitted to obtain uniform scales within an 
industry, and any such demand would imme- 
diately have divested the picketing of its or- 
ganizational character. Of course, if a labor 
dispute is present, then differing conclusions as 
to the court’s power follow, and different re- 
quirements and consequences as to injunctive 
issuance result. Whether or not the minority 
realized the implications of these views is a 
question which cannot be definitely answered, 
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but the last paragraph of the dissenting opin- 
ion adverted to the fact that stranger picketing 
alone could not sustain the injunction, and that 
it was not granted for this reason. 

* This disjunctive is a necessary premise in 
any syllogism posing a dilemma; however. 
regardless of all else, was the employer faced 
with these alternatives? According to the facts. 
there had bee no loss of business profits, etc., 
to the date of the trial, so that Wood certainly 
did not have to go out of business. 

*1Query: Did the minority limit its dissent 
to the facts in ‘‘this action’’ so that a distinc- 
tion between recognition and organizational 
picketing may be found in other actions? 
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stances, the union took the position that 
the picketing was not of Wood but his 
employees. “If that were true,” the placards 
would not have read “Please do not patron- 
ize this non-union store,” as the employees 
did not own it and the diminution in pa- 
tronage was aimed at the employer who 
could only continue in business if he had 
the patronage of his customers. 


The trial justice took judicial notice that 
“the mere presence of a picket line stops many 
people from crossing it, regardless of the 
merits of the controversy or the legality of the 
objective,” as evidenced by the refusal to 
deliver merchandise to the liquor store, as 
well as curtailment of the number of cus- 
tomers. “This was action directed at the 
employer himself.” Moreover, it could not 
possibly be thought that the warehouse 
picketing was directed at the employees 
alone, and not at the employer “for the 
purpose of driving plaintiff out of business. 
The motivation [of the picketing at the 
retail store] remained the same after the 
picket lines were withdrawn from the ware- 
houses,” and “lookouts were maintained 
there and continued until the trial.””’ These 
lookouts “had no relation to plaintiff’s em- 
ployees, except as it might instill fear into 
them” but, quoting from a case, “If the 
employees are to be solicited, it must be 
done in some manner which does not re- 
sult in coercion of plaintiff.” * 


The minority concluded: 


“Invoking the sanctions involved in pick- 
eting is more than free speech; it is con- 
certed action instituting a boycott. It is 
more than merely publicizing the fact that 
these employees have not joined a union. 
Picketing must have an object. The avowed 
objective in this instance was to disrupt 
plaintiff’s business and to prevent customers 
from patronizing plaintiff’s store. If the 
signs said, instead, that customers and sup- 
pliers were not asked to boycott plaintiff’s 
store but were invited to urge plaintiff’s 
employees to join the Union, then it might 
be said that the picketing was directed at 
the employees. The fact that signs reading 
that way would only be ridiculed by the 


- working conditions. 


union illustrates that the true object is to 
injure the business of the employer.” 


The business had a value and was a prop- 
erty right which couid not be interfered 
with unless the interference were justified, 
the minority contended; but where the 
objective was to injure plaintiff-employer’s 
business, and not to organize the employees, 
no justification was present, for there was 
no labor dispute involving wages, hours or 
The union’s economic 
pressure could only be alleviated by having 
the employer commit an unfair labor prac- 
tice, and numerous state and federal cases 
were cited by the dissenters to prove this 
statement. “While the law permitted the 
employer to exert such pressure [upon the 
employees], organizational picketing was 
lawful. It is not necessary to decide in 
this case whether there may be some cir- 
cumstances under which organizational pick- 
eting is still lawful, but where there 
is nothing which [the employer] 
can do to alleviate the economic pressure 
except by violating the law,” the organi- 
zational picketing is illegal and enjoinable. 
Stranger picketing was not an issue, for it 
was conceded that the union had “an in- 
terest in having union conditions prevail 
generally throughout this branch of busi- 
ness .. Nevertheless, the union can 
accomplish that result only by methods 
permitted by law, and not by pressurizing an 
employer to engage in an unfair labor practice 
forbidden by the Labor Relations Act.” * 


Dilemma 


The possibility that Wood v. O’Grady 
might become a landmark in New York 
labor law has been explored and, because 
of its factual basis, found wanting. The 
central question here examined is whether 
organizational picketing per se is constitu- 
tionally protected so that a state injunction 
is denounced, regardless of the existence 
or absence of an injunction statute or a 
“labor dispute,” or both. The answer, 
unfortunately, has not been four-square. 
The majority (and concurring opinions) 
stressed the existence of a labor dispute 


2 Haber & Fink case, cited at footnote 11, pp. 
182-183. 

The balance of the dissent concerns the 
following: Union contended Wood said his 
employees would not sign up because he would 
fire them. As indicated above, the majority and 
minority disagreed on this contention. But the 
minority argued that even if this were so the 
state labor board had exclusive jurisdiction, and 
a petition by the union for such a finding would 
have been necessary before that board ‘‘could 
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take appropriate steps to prevent’’ such threats. 
We may anticipate our final discussion by point- 
ing out that while the minority is unquestion- 
ably correct, still an equity court issues an 
injunction, which may be denied under the 
“clean hands” doctrine, and so the facts of a 
violation may be proved, even if the court has 
no jurisdiction to make a finding of a violation 
which is binding upon the labor board, or even 
to make such a finding at all. 
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and the consequent applicability of the 
statute which required proof of substantial 
and irreparable damage, so that, since this 
was not proved, the statute prevented the 
granting of an injunction. If these facts 
are held to constitute a labor dispute, then, 
logically, no quarrel can be had with such 
reasoning, assuming the incidents testified 
to do not constitute proof of the required 
damage. But then a dilemma arises—if no 
labor dispute does exist, can the majority 
be required to sustain an injunction? Logi- 
cally, the statute’s requirements do not 
intervene, but ordinary equitable principles 
apply, and these require proof of such 
requirements in any case. Therefore, even 
in the absence of a labor dispute, allegations 
and proof of irreparable injury must be 
made before a temporary or permanent 
injunction can issue. This, of course, brings 
up the question of whether the proof in 
the Wood case was sufficient to sustain 
such an allegation. The majority and two 
concurrences felt that proof of “inconveni- 
ence” and “consequences frequently accom- 
panying” such picketing did not prove 
irreparable and substantial injury, while the 
minority did not answer the question 
directly, but held that since the object of 
the picketing was illegal, it therefore should 
be enjoined. 


All the judges agreed that the free speech- 
picketing identification did not permit any 
and all picketing and, peculiarly enough 
(some may say), all agreed in distinguishing 
between organizational and recognition pick- 
eting.* It is only the former with which 
we are concerned, for all the judges addi- 
tionally agreed that the latter is enjoinable, 
despite the free speech or labor dispute 
concepts, and even in the absence of vio- 
lence, etc.,” where, for example, a proceed- 
ing is pending before the NLRB or SLRB 
to elect a representative and thereby deter- 
mine recognition; where the union con- 
cededly does not represent a majority of 
the employees; or where a Board election 
has resulted in a “no union” vote. But 
concerning the former—that is, organiza- 
tional picketing—complete agreement is also 


found in the view that despite the free 
speech or labor dispute concepts, and even 
in the absence of violence, etc., it, too, may 
be enjoined where some form of “plus” is 
found, for example, an unlawful object or 
purpose, or economic coercion. The ma- 
jority and minority disagreed most emphat- 
ically on the existence of this “plus.” ** The 
minority felt that in this case the per se 
type of organizational picketing was not 
found, as the union’s conduct disclosed its 
purpose (even though organizational) in- 
cluded employer economic coercion to com- 
pel him to sign a contract or induce his 
employees to join the union, both unlawful. 
There was, therefore, no need to discuss 
the important “per se” question, for a “plus” 
had entered, proved by the _ untruthful 
placards, the warehouse secondary boy- 
cotting and its continued motivation to 
coerce the employer, the union’s consumer- 
boycotting of the retail store to pressure 
the employer economically, etc. 


“It is not necessary,” concluded the dis- 
senters, “to decide in this case whether 
there may be some circumstances under 
which organizational picketing is still law- 
ful.” However, it is submitted, other lan- 
guage, heretofore quoted, as well as not 
quoted, conduces most strongly to the con- 
clusion that such words are but window- 
dressing, and that the minority did actually 
decide that today, so long as the present 
New York statutes exist, “per se” organiza- 
tional picketing is enjoinable in New York 
State. 

The majority, apparently, disagreed, but 
without saying so directly. While, con- 
cededly, the state labor board had found 
this to be organizational picketing and the 
union continued to so urge, there were 
instances of coercion and conduct by the 
employer, said the majority, which were 
an unfair labor practice and enjoinable by 
the state board upon union complaint. 
Thus, the picketing was to aid the em- 
ployees, and, in effect, to counter the em- 
ployer’s attacks upon the union, a situation 
analogous to that in the Exchange Bakery 
case. Furthermore, since the minority ap- 
parently felt the injunction statute not to 


2% The opinions did not speak of ‘‘recognition”’ 
picketing in this sense but mentioned ‘‘repre- 
sentational’’ picketing, which, in the context of 
the language used, means the same. We here 
utilize the term ‘‘recognition’’ picketing. 

* Included in the ‘‘and so forth’’ may be 
found, for example, untruthful placards and 
picketing to’ nullify the results of an election. 

The former also held that the ‘‘length of 
time’’ is not a criterion whereby organizational 
picketing may become unlawful economic coer- 
cion, one concurring judge half-heartedly agree- 
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ing by also assuming it did but pointing to the 
factual testimony (although not a finding of 
fact) that the employer coerced the employees 
and that the picketing was in aid of the em- 
ployees’ right to determine whether or not to 
be organized, while the other concurring judge 
remained silent but, as has been pointed out in 
the text, he inferentially agreed. Nevertheless, 
there is no outright four-judge majority hold- 
ing of such a principle, and we cannot state 
it, for New York, definitively. 
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In April, 1954, there were 19.726 
million women . . . in the labor 
force. The World War Il peak 
figure (in 1945) was 19.67 million. 
In 1940, 13.84 million—Women's 
Bureau, Department of Labor. 


be a hindrance to the enjoining of organi- 
zational picketing (they held no labor dis- 
pute to be involved), the majority either 
had to hold that a labor dispute existed 
(which they did), defend organizational 
picketing per se (thereby excluding the sub- 
stantial and irreparable damage aspect), or 
place their present decision upon other 
grounds (which they also did). This latter 
is, to a large extent, the “be-all” of this case. 


Although not expressly so stated by any 
writer, all four opinions breathed equitable 
principles and the justice and injustice of 
the fact-situation here presented. This is 
shown by the very selection of testimony 
quotations, the disagreements over the 
meaning of the facts, the emphases upon 
the employer’s and union’s conduct, the 
historical and policy approaches, and the 
concern of the minority with “this small 
employer” * who was faced by this modern 
Samson with “much greater resources.” 
The locking of equitable horns by the 
minority and majority is shown by the for- 
mer’s posing of alternatives which the em- 
ployer could choose—that is, go out of 
business or yield and commit unlawful acts 
—and the latter’s arguing that the employer 
had not proved the first and was himself 
guilty of other coercive and unfair conduct 


which immunized the picketing in aid of 
the employees. The minority pointed to the 
language in the placards, appealing to con- 
sumers to boycott she employer, and, in 
effect, stated that the union would have 
been on a more equitable footing “if the 
signs said, instead, that customers and sup- 
pliers were not asked to boycott plaintiff’s 
store but were invited to urge plaintiff’s 
employees to join the union.” 


The majority held the signs to be con- 
cededly truthful, as “this legend is not 
challenged” by the employer. Thus, irre- 
spective of legal issues, the factual analyses 
by both sides stressed the equities in this 
equitable proceeding and, it is submitted, 
the majority, at least, could have rested its 
holding solely upon this aspect, on its 
factual analysis. Even though a plaintiff 
comes within the injunction statute, com- 
plies with all its requirements and proves 
union misconduct, he is not automatically 
“entitled” to an injunction,” not alone be- 
cause of a possible free speech-picketing 
equation,” but also because the applicant is 
himself so guilty of inequitable conduct that 
he will not be aided by equity but left 
where he is.™ 


It is because of these various aspects 
that this writer does not believe Wood v. 
O’Grady disposes of the central question 
initially posed, namely, whether organiza- 
tional picketing per se is constitutionally 
protected. New York’s labor relations policy 
is federally reviewable only if it conflicts 
with the United States Constitution, the 
question being one of power rather than 
of policy,” so that it is not the latter 


27 The New York courts had originally pre- 
vented union picketing of a sole-owner, self- 
employer businessman to compel him to become 
a union shop (Luft v. Flove, 270 N. Y. 640 
(N. Y., 1936); Thompson v. Boekhout, 273 N. Y. 
390 (N. Y., 1937); Goldfinger v. Feintuch, 276 
N. Y. 281 (N. Y., 1937)); but the decision in 
Bakery & Pastry Drivers v. Wohl, 5 LABOR 
CASES { 51,136, 315 U. S. 769 (1942), seemingly 
reversed this because of the free speech iden- 
tification. Whether International Brotherhood 
of Teamsters v. Hanke, 18 LABOR CASES { 65,763, 
339 U. S. 470 (1950), has reversed this Supreme 
Court view is open for question, but the lan- 
guage of Mr. Justice Frankfurter, at pp. 
479-480 therein, permits an affirmative conclu- 
sion. On this question, therefore, New York’s 
policy is to protect the self-employed owner. 
Has the minority expanded this so as to pro- 
tect the small owner who employs but a few? 
No definitive judicial answer has been uncov- 
ered, and even if it exists, questions about the 
number of employees remain. Is a one-employee 
enterprise still a ‘‘small owner’’? What about 
two, three, four, and so on? 

2s The minority did not come right out and 
say that such words could be used so as to pre- 
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vent an injury, in an otherwise permissible 
situation, so that while the entire bench ap- 
parently condones this language, the minority 
itself points out that it is so innocuous that 
even the unions would laugh at its ineffec- 
tiveness. 

2 The situation in the Wohl case, cited at 
footnote 27, was that the plaintiff did not come 
within the statute—that is, no labor dispute 
existed—and yet he was not automatically en- 
titled to an injunction, because free-speech con- 
siderations still prevailed. 

30 See footnote 29. 

%1 See, for example, Brotherhood of Railroad 
Trainmen v. Toledo, Peoria and Western Rail- 
road, 7 LABOR CASES { 51,171, 321 U. S. 50 (1944), 
and discussion in this writer’s Treatise on 
Labor Law (1953), Sec. 188. 

% See, for example, New Negro Alliance v. 
Sanitary Grocery Company, 1 LABOR CASES 
17,030, 303 U. S. 552 (1938), reversing a Dis- 
trict of Columbia injunction restraining a Negro 
organization from picketing a retail store to 
compel the hiring of Negro clerks. The Su- 
preme Court acted there as any state supreme 
court might have and settled its own ‘‘state’’— 

(Continued on following page) 
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(policy) with which we are concerned, but 
the former (power), insofar as the Due 
Process Clause of the Fourteenth Amend- 
ment compels New York to subordinate its 
desires (policy) to federal limitations. 


Does the federal Due Process Clause 
require organizational picketing per se to 
be permitted by a state, regardless of its 
judicial, legislative, statutory and constitu- 
tional policies and mandates? Any answer 
on the basis of the Wood case is, as has 
been seen, difficult, if at all possible; opin- 
ions of commentators must editorialize, so 
that what follows is personal, perhaps 
emotional, and most certainly not “authori- 
tative.” However, it is ventured in the 
belief that onty by the attrition of other 
opinions in the market place of current 
ideas will a vital labor policy emerge for 
this generation. 


This writer’s views begin with a belief 
in freedom and reason, so that we must 
assume the average consumer to be capable 
of both. Undoubtedly, this is not an abso- 
lute truth, and the facts must place Mr. 
Consumer at some place on the scale be- 
tween complete freedom and reason, and 
none, but whether he appears at 30 per cent, 
60 per cent or any other point is incapable 
of present measurement.” The “reasonable 
man” concept in law therefore equates with 
the political “free and rational man” as a 
working assumption, and the consequences 
which flow permit a logical conclusion for 
our problem. Assuming no other factors 
to enter and purely organizational picket- 
ing to be involved, consumers must legally 
be presumed to be rational and capable of 


choice, so that an appeal to their reason 
will be upheld. As a general rule of con- 
duct, this approach requires that organiza- 
tional picketing, insofar as it is an appeal 
to reason, must be constitutionally equated 
with free speech; but, insofar as it over- 
steps this line of rational demarcation, a 
“plus” enters which either outlaws the 
appeal completely or restricts it partially, 
depending upon the degree and severity of 
the “plus.” States may individually define 
these “plusses” as policy or law, whereupon 
a separate constitutional question arises: 
Is this particular “plus” so reasonably con- 
nected with and related to a matter within 
the state’s concern and power as to be 
separately upheld and then utilized to de- 
nounce the organizational picketing which 
includes this “plus” as one of its elements? 
This extraconstitutional question is too 
often confused with the one concerning 
organizational picketing; the latter is set 
up as a rule per se, to be applied when 
the facts fit it; the former, or separate 
constitutional question, may have various 
approaches; for example, a state’s police 
powers may uphold the “plus” at certain 
times, when a so-called clear and present 
danger exists, although the same power 
may be denounced when such danger is 
vague and in futuro. If we can separate 
these two questions or approaches, then a 
policy decision may be asserted, good for 
all states, that organizational picketing per 
se is to be equated with free speech, and 
this conclusion is in the historical stream 
of American and English political and eco- 
nomic thought. [The End] 


(Footnote 32 continued) 

the District of Columbia—policy, and also held 
this not to be violative of the employer’s con- 
stitutional property rights. Compare this case 
with Hughes v. Superior Court, 18 LABOR CASES 
1 65,762, 339 U. S. 460 (1950), upholding a 
California injunction enjoining a like activity. 

% And this regardless of I. Q. tests, public- 
opinion polls, and the like. 

* The argument made by the minority that 
organizational picketing can never be pure, but 
must always involve coercion of the employer, 
is the other coin-face of this proposition, for 
we are assuming that such picketing may be 
free of such coercion. As a practical matter, 
there is much to be said for the minority’s 
approach, but we are here weighing policies 
and imponderables, each as against the other, 
with a recognition that neither is perfect. For 
example, no, a few, some, many or all con- 
sumers do react in some manner (positively, 
negatively or neutrally, in some degree) to any 
labor picket line. Is it not true that in some 
portions of the country (or a state) a labor 
picket line is a red flag to consumers? Wit- 
ness, for example, the two-year department 
store strike in Pittsburgh, the failure of the 
International Ladies Garment Workers Union 
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to do anything in two southern communities 
even when the employer desired unionism (New 
York Times, November 14, 1954), and the gen- 
erally unsuccessful efforts of the AFL and 
CIO to organize in the South. The minority’s 
approach is not always and completely true, 
so that we must weigh two concededly imper- 
fect approaches, balance their respective pros 
and cons and choose that which most accords 
with our institutions and policies. For ex- 
ample, we must weigh freedom of trade with 
freedom of labor organization, small employers 
as a historical backbone of American business 
with the gargantuan labor powers of today 
(although whether this is still valid, in that no 
old-time ‘‘small’’ employer exists today, for 
this equation, is moot), and so on. To this 
writer, after weighing these and other consid- 
erations, the conclusions here expressed have 
been adopted. In other words, conceding that 
economic pressure results per se from organiza- 
tional picketing does not necessarily equate with 
an automatically granted injunction, for this 
pressure becomes merely one element to be 
considered in the over-all picture. The minority 
rejects this approach which to this writer is 
not radieal, but, rather, in the conservative 
tradition. 
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A Look at the Books 


By DAVID |. SHAIR 


FINANCIAL INFORMATION OF THE BUSINESS IS NOT EXCLUSIVELY 


THE BOSSES'—BUT NEITHER 


IS THE UNION ENTITLED TO A 


FULL, LINGERING PEEK AT ALL OF THE BOOKS OF THE COMPANY 


MPLOYERS faced with demands for 

wage increases from employees have 
been basing their rejections on inability to 
pay throughout most of recorded economic 
history. And since the well-publicized coun- 
terdemand issued by Auto Workers President 
Walter Reuther in August, 1945, unions have 
repeatedly asked for “a look at the books.” * 


In bargaining today, with the National 
Labor Relations Board acting as a watch- 
dog, how far must the employer go to 
substantiate his financial distress? Does a 
refusal to open the books contribute to a 
finding that the company is not bargaining 
in good faith? Few cases on the issue, 
surprisingly enough, have reached the NLRB 
or the courts. Only recently has the Board 
presented what might be considered a 
definitive answer to the questions posed. 


This problem may be considered as part 
of the broader question, not considered here, 
of what data the union may demand for 
purposes of bargaining or policing a con- 
tract. The Yawman & Erbe case* established 
the general rule that a union is entitled to 
whatever information is needed by its ne- 
gotiators to enable them to bargain intelli- 
gently and effectively, so long as no impossible 


or unreasonable burden is imposed on the 
employer.* 

During the course of negotiations extend- 
ing over an 1l-month period in 1948 and 
1949, the Southern Saddlery Company con- 
sistently opposed wage demands of Local 
109, United Leather Workers (AFL), on 
the ground that it was financially unable to 
grant any increases. The company persisted 
in its contention that business conditions 
were poor and that it could not afford any 
wage raise. At the last three conferences, 
the union requested information to sub- 
stantiate this claim of financial inability, 
offering to drop its demand if proof was 
forthcoming. It noted that the company 
had paid dividends for the previous ten 
years. Information relating to its financial 
condition was indignantly refused by the 
company, on the ground that it was “con- 
trary to policy” to divulge such data to 
anyone. The union wanted a record of 
dividend payments and their amount, the 
dividend rate, a financial statement and a 
breakdown on costs of manufacturing. 


Refusal to bargain in good faith was 
charged, and the NLRB unanimously sup- 
ported the union.* After general comments 


1 Three days after Y-J Day, Reuther presented 
his wage demand to General Motors and asked 
for ‘‘a look at the books”’ if inability to pay was 
alleged. The corporation charged that the union 
Was spurred on by ‘radical ideology.’’ When a 
government fact-finding board later announced 
that ability to pay would be regarded as a rele- 
vant factor, the company refused to participate 
in the proceedings so long as this ‘revolutionary 
. proposal’’ was given credence by the 
board. See Frederick H. Harbison and Robert 
Dubin, Patterns of Union-Management Relations 
(Chicago, Science Research Associates, 1947), 
Ppp. 88-89. 

2?Yawman & Erbe Manufacturing Company, 
89 NLRB 881 (1950), enf'd, NLRB v. Yawman & 
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Erbe Manufacturing Company, 19 LABOR CASES 
66,262, 187 F. (2d) 947 (CA-2, 1951). For 
analyses of the broader problem, see ‘‘Must 
Management Inform Labor?’’ 3 Stanford Law 
Review 88 (December, 1950); Herbert L. Sher- 
man, Jr., ‘‘Employer’s Obligation to Produce 
Data for Collective Bargaining,’’ 35 Minnesota 
Law Review 1 (December, 1950). 

* The reconstituted NLRB still seems to follow 
this principle. See Whitin Machine Works, 
5 CCH Labor Law Reports (4th Ed.) {| 52,053, 
108 NLRB, No. 223 (1954); Skyland Hosiery 
Mills, Inc., 5 CCH Labor Law Reports (4th Ed.) 
{ 52,049, 108 NLRB, No. 190 (1954). 

* Southern Saddlery Company, 90 NLRB 1205 
(1950). 
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Formerly editor of the publications of the Labor 
Relations Institute (New York), Mr. Shair is now 
associated with a New York management consultant 


to the effect that “mere participation in 
meetings” and “protestations of willingness 
to bargain” do not fulfill the requirements 
of bargaining in good faith, the Board said: 


“The Respondent argues that it was un- 
der no obligation to substantiate its posi- 
tion by communicating to the Union any 
facts relating to its financial condition. We 
believe, however, that, if the Respondent 
was unwilling to modify its initial opposi- 
tion to the Union’s demands for a wage 
increase, it should, at the very least, have 
made a genuine and sincere effort to per- 
suade the Union to accept its position. Here, 
the validity of the Respondent’s position 
depended upon the existence of facts pecu- 
liarly within its knowledge. The Respond- 
ent, therefore, in our opinion, was obliged 
to furnish the Union with sufficient infor- 
mation to enable the latter to understand 
and discuss intelligently the issues raised 
by the Respondent in opposition to the 
Union’s demands. The extent and nature 
of such information depends upon the bar- 
gaining which takes place in any particular 
case.” 


A garden-variety “cease and desist” order 
followed, instructing the employer to “bar- 
gain collectively with the above union, on 
request.” Noteworthy was the fact that, 
although backing the union in theory, the 


Board refrained from telling the employer 
to produce any financial information or 
records. Thus, the NLRB declared that 
the employer should document an inability- 
to-pay stand, but did not specify what sort 
of documentation it had in mind, or how far it 
would go in requiring production of data.’ 


When the Board decided the Jacobs case,* 
attention was centered on the portion of the 
opinion exploring the duty to bargain dur- 
ing the life of an agreement on issues never 
previously discussed. Almost unnoticed was 
the finding that the employer violated the 
amended NLRA by an adamant refusal to 
furnish information to substantiate its asser- 
tion that it could not grant a wage increase. 


The union demand in this instance was 
actually a general request to explore the 
company’s books, as opposed to the Leather 
Workers’ limited one for specific informa- 
tion from Southern Saddlery Company. The 
Board found that the conduct of the em- 
ployers in both instances was “tainted,” 
and that a lack of good faith was shown by 
the refusal to supply “any substantiating in- 
formation whatever.” . 


That being so, the NLRB coyly stated: 
“We are not called upon to determine 
whether the Union was entitled to all of 
the information it requested.”* Again the 


5 It is worth noting that prior to World War II 
employers seemed ready to take the initiative 
in disclosing their records and financial data. 
Thus, in Lightner Publishing Corporation of 
Illinois, 12 NLRB 1255 (1939), enf'd as mod., 
NLRB v. Lightner Publishing Corporation, 2 
LABOR CASES { 18,718, 113 F. (2d) 621 (CCA-7, 
1940), the court held that substantial evidence 
did not support the NLRB finding that the em- 
loyer refused to bargain. The employer re- 
jected a wage demand on the ground that he 
was losing money because business was bad, and 
submitted income tax reports to support his 
claim. In Julius Breckwoldt & Son, Inc., 9 
NLRB 94 (1938), a refusal to grant a wage in- 
crease was held not violative of the NLRA, 
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where the emloyer justified his stand by an 
explanation of his financial status and offered 
to show his books in corroboration. The union 
refused to examine the books and abruptly broke 
off negotiations. Again, in Ferguson Brothers 
Manufacturing Company, 9 NLRB 189 (1938), 
the employer was held to have bargained in 
good faith, although wage increases were re- 
jected, since it supported its refusal not only by 
offering its books for examination by the union, 
but by offering to pay the fees of auditors to be 
chosen by the union for such examination. 

® Jacobs Manufacturing Company, 94 NLRB 
1214 (1951). 

7During the hearings in the Jacobs case 
(NLRB case cited at footnote 6, note 19 therein), 
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order was to “cease and desist from re- 


fusing to bargain.” The affirmative order 
was slightly more explicit: The employer 
must, “upon request, furnish union with 
such statistical and other information as 
will substantiate the employer’s position 
in bargaining with union... .”° 


The D & R Machine Company case °* intro- 
duced an element not found in the others. 
Pleading inability to pay, the employer’s 
attorney announced at one negotiating ses- 
sion that he had in his possession financial 
statements to confirm this contention. The 
union showed no interest, and the data was 
not revealed. An unfair labor practice find- 
ing was urged by the General Counsel, on 
the basis of the employer’s failure to docu- 
ment his position. The trial examiner re- 
jected this view because of the absence of 
a union demand for the available material.” 


Judicial support for the NLRB approach 
came when the United States Court of 
Appeals for the Second Circuit examined, 
and granted enforcement to, the order in 
the Jacobs case." The “affirmative obliga- 
tion” to bargain in good faith, declared the 


court, is not satisfied by “the bare assertion 


of a conclusion made upon facts undisclosed 
and unavailable to the union which was 
not acceptable without a presentation of 
sufficient underlying facts to show, at least, 
that the conclusion was reached in good 
faith.” 


Considering the validity of that part of 
the order requiring the company to “sub- 
stantiate” its position, the court thought 
that the rationale of its decision in the 
Yawman & Erbe case™ covered the situa- 
tion. It then went to some length to make 
sure that no one would interpret its decision 
as support for the union demand to look at 
the books: 

“We do not understand this part of the 
order to require the respondent to do more 
than show its good faith in bargaining col- 
lectively. 


“To bargain collectively in compliance 


_ with the statute does not mean that an 


employer must produce proof to establish 
that he is right in his business decision as to 
what he can, or cannot, afford to do. He 
is left free to decide that himself and, at the 
end of the bargaining, may agree only in- 
sofar as he is willing in the light of all 
the circumstances. The Board’s 
order does not require the respondent to 


. produce any specific business books and 


records but information to ‘substantiate’ its 


_ position in ‘bargaining with the Union’. As 


we interpret this, the requirement of dis- 
closure will be met if the respondent pro- 
duces whatever relevant information it has 
to indicate whether it can or cannot afford 
to comply with the Union’s demands.” 


The vagueness was thus intensified. Em- 
ployers now were reasonably sure that they 
could not rely on a defense that financial 
information was “confidential”; they were 
left to ponder the meaning of the court 
requirement to produce “whatever relevant 
information” they had to indicate inability 
to pay. 

Other decisions followed along similar 
lines, without adding very much to a defini- 
tive standard of employer conduct. In Camp 
& McInnes, Inc.,* the NLRB based a finding 
of violation of Section 8(a)(5) in part on 
the employer’s refusing the union access to 
its books of account by a person to be 
selected jointly by the parties. The order 
was of the Southern Saddlery type, to “cease 
and desist from refusing to bargain with 
the union,” and “upon request, bargain with 
union.” 


The issue: was involved indirectly in the 
Nash-Finch Company case.“ Elimination by 
the employer of life insurance and hospitali- 
zation programs and a Christmas bonus, 
after entrance into a contract with the 
certified union, was held to be discriminatory. 
The NLRB refused to accept the company’s 
assertion that it withdrew the benefits in 
question because of a low profit ratio at the 


(Footnote 7 continued) 

the company sought through cross-examination 
of the union president to ascertain the specific 
information that the union expected to elicit 
from its exploration of the firm’s books. The 
trial examiner sustained an objection to this line 
of inquiry, and the company excepted to the 
ruling. The NLRB decided that this ruling did 
not prejudice the company, saying: ‘‘So long as 
the defect in the [company’s] conduct is 
seen to be its adamant refusal to supply any 
information whatever, then the extent of the 
Union's request, or the specific information it 
expected to derive therefrom, are not material 
elements in this case.’’ 
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SA similar finding was made and a similar 
order entered in J. B. 8. Manufacturing Com- 
pany, 96 NLRB, No. 200 (1951), citing the Sad- 
dlery and Jacobs cases. 

* Case No. 18-CA-106 (NLRB Trial Examiner’s 
Intermediate Report). 

Cf. the decision in similar circumstances by 
the New York Labor Relations Board in Court 
Cafeteria (1950). 

NLRB v. Jacobs Manufacturing Company, 
See CASES {| 66,949, 196 F. (2d) 680 (CA-2, 
1951). 

2 See footnote 2. 

13100 NLRB 524 (1952). 

14103 NLRB, No, 149 (1953). 
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Date 
July 7 


August 4 


August 11 


September 8 


September 11 


September 15 


October 13 


October 21 


Chart of Negotiation Progress, 1953 
McLean-Arkansas Lumber Company and International Woodworkers, CIO 


Union Demands 


Asked for paid holiday, wage 
increase, medical benefits. 


Asked to look at books, since 
company was pleading in- 
ability to pay. 


Asked to see company books, 
to determine how figures were 
arrived at. 


Renewed request to look at 
books, particularly period 
not covered by financial state- 
ment submitted. 


Strike called in protest against 
negotiation deadlock. 


Renewed request for look at 
books for 1952 “so the union 
may bargain on this matter 
intelligently.” 


Requested look at books. 


Union wrote, requesting fol- 
lowing data: (1) production 
records to substantiate claim 
that mill operated only 29 
days in 1953 first half, (2) 
clarification of the term “in- 


Company Response 
Rejected all demands involving increased 
costs. Contended company made no 
money, could not afford to grant any 
economic benefits. 


Negotiator said it might be arranged. 


Union given copy of statement by com- 
pany accountants. Showed net earnings 
from all lumber operations for calendar 
year 1952. Excluded income from outside 
investments. 


Refused. 


Refused. Union should be satisfied with 
statement submitted. No comparable 
statement available for 1953 (current) 
operations. 


Written memo repeated net earnings for 
1952, stated that company was only able 
to operate its mill 29 days during first six 
months of 1953. Resulted in “heavy op- 
erating loss.” Company stated that it 
was ready to cease operations if employees 
were unwilling to continue at current 
wages. 


Letter from general manager recapitulated 
information already supplied, summarized 
adverse business situation and prospects. 
Offered to have new abstract of 1952 
books made by another accounting firm 
if union doubted honesty of earlier one. 


Refused, stating that all necessary in- 
formation had been furnished. Union 
could not be allowed to examine com- 
pany books, and no useful purpose could 
be served thereby. 


Employer answered with list of few firms 
in which company held stock, and listed 
amount of lumber produced and number 
of hours worked for each month in 1953. 
Figures were offered on total assets, lia- 
bilities and net worth at the end of 1952. 
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Date 


Union Demands 
come from outside invest- 
ments” used in statement from 
CPA, (3) complete financial 
statement for first half of 1953. 


Further letter demanded more 
specific information on income 


derived from and interest on 
investments. 


October 28 Strike called off. Was later 
reinstituted from November 


2-9 on other issues. 


Company Response 


Rejected demand: “I know of no reason 
for advising you the amount of the com- 
pany’s income coming from investments 
having no connection with the company’s 
business.” 


warehouse concerned. Board members noted 
that the branch manager never discussed 
the cost of either of the programs, nor was 
it shown that earnings were any lower than 
in previous years when a bonus was paid. 


Refusal to furnish requested data in an- 
other case was not grounds for finding a 
violation of the act because the data was not 
relevant to the ultimate issue on which the 
parties came to an impasse.” 

In what seemed to be a straying from the 
path of previous decisions, an administra- 
tive order” sustained a Regional Director 
in his refusal to issue a complaint under 
Section 8(a)(1) and (5) because a company 
refused to permit the union to examine its 
books after it denied a wage increase “based 
on its inability to pay.” No finding of bad 
faith bargaining was indicated but rather 
a willingness of the employer to continue 
bargaining with the union. 

Thus, it remained for the so-called Eisen- 
hower Board to provide some criteria to 
guide the employer interested in “a genuine 
and sincere effort” to prove to the union 
that fiscal difficulties are real and not just 
a bargaining dodge. From the start of 
bargaining between McLean-Arkansas Lum- 
ber Company and Local S-298 of the CIO 
Woodworkers, the big issue was ability to 
pay. The accompanying chart sets forth 
the progress of negotiations. 

As can be seen in the chart, the union 
concentrated on a general request for a 


look at the books, but also insisted specifi- 
cally on a complete financial statement for 
the first half of the then current year and 
detailed information on outside investments 
of the company. 


Adopting the trial examiner’s report, the 
Board stated” that it was not established 
that the lumber company failed in its obli- 
gation under the act by refusing to open its 
books for union inspection. NLRB mem- 
bers listed the information that had been 
supplied, leaving the implication that if 
such data was forthcoming, a look at the 
books was not necessary for good faith 
bargaining. On the list were “data as to 
its earnings taken from its most recent finan- 
cial statement,” a detailed presentation of 
problems it was currently facing, those it 
expected to have to deal with in the future 
and information as to current mill operations. 


Information as to outside investments 
and investment income, the NLRB declared, 
“was hardly relevant here since the Com- 
pany at no time maintained that its assets 
were insufficient to meet the costs of a 
wage increase or that its income from in- 
vestments was insubstantial.” Management 
based its position, noted the Board, solely 
on the state of lumber operations—which 
it evidently had a perfect right to do. 


Regarding the failure to furnish a state- 
ment of current operations, the NLRB ac- 
cepted the explanation that none had been 

(Continued on page 64) 


% Douglas Silk Products Company, Inc., 107 
NLRB, No. 98 (1953). 

16 Administrative Decision of the General 
Counsel, 5 CCH Labor Law Reports (4th Ed.) 
7 52,027, Case No. 951, June 11, 1954. On several 
occasions, during negotiations under a reopen- 
ing clause, the union asked to be allowed to 
examine the company books, but was refused. 
The company replied that it could not grant the 
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increase sought because of a decrease in incom- 
ing orders and production cutbacks. It insisted 
that it was not pleading inability to pay, but 
was merely exercising prudent or wise business 
judgment by not increasing operating costs 
under prevailing conditions. 

1” McLean-Arkansas Lumber Company, 5 CCH 
Labor Law Reports (4th Ed.) {| 52,237, 109 
NLRB, No. 157 (1954). 
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Arbitration 


Decisions ... 


Developments 


a a collective bargaining agreement a 
“contract of employment”? The answer 
to this question can affect the outcome of 
many labor-management disputes in inter- 
state enterprises. The United States Arbi- 
tration Act, a 1925 statute, permits federal 
courts to grant stays pending arbitration 
in suits involving issues made arbitrable 
under written agreements. The act sanc- 
tions written arbitration agreements and 
gives federal courts power to compel arbi- 
tration under them. 


The act may be said to turn certain vol- 
untary arbitration agreements into compul- 
sory ones, and it can be determinative in 
many controversies. 


Whether or not the statute applies to col- 
lective bargaining agreements is an open 
question. The following coverage exception 
is contained in Section 1: “. . . nothing 
herein contained shall apply to contracts of 
employments of seamen, railroad employees 
or any other class of workers engaged. in 
foreign or interstate commerce.” 


Consider the following situation: A labor 
contract contains a no-strike clause and an 
arbitration clause. The union strikes, in- 
juring the employer. The employer sues the 
union for damages in a federal court. The 
union’s demand for arbitration is refused. 
At trial, the union moves the court to stay 
the suit under the Arbitration Act. The 
employer resists the stay, pointing out that 
the above-quoted clause excepts “contracts 
of employment” from the operation of the 
statute. The union counters with the claim 
that a collective bargaining agreement is 
not a “contract of employment.” 


A leading case on the point is Gatliff Coal 
Company v. Cox, 8 Lasor Cases { 62,199, 142 
F. (2d) 876 (CCA-6, 1944). An individual 
employee sued for. wages due him under a 
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collective bargaining agreement. The em- 
ployer moved to stay the action pending 
arbitration under the contract. The trial 
court refused the stay, and the Sixth Circuit 
concurred on the ground that the act did 
not apply to “contracts of employment.” 
The court did not specifically say that a 
collective bargaining agreement is a “con- 
tract of employment,” but later decisions, 
purporting to be based on Gatliff, treated 
the decision as though it had said so. Gatliff 
is the keystone to a group of cases which 
may be said to constitute the majority view 
among district and circuit courts—that is, 
a collective bargaining agreement is a “con- 
tract of employment.” 

The Fourth Circuit fell in line in 1948 in 
International Union v. Colonial Hardwood 
Flooring Company, 14 Lagpor Cases 64,517, 
168 F. (2d) 33. Its decision to put collective 
bargaining agreements within the statutory 
exception leans heavily on Gatliff. A Mary- 
land district court within its orbit reached 
the same conclusion in Miller Metal Products 
v. UE, 26 Lapor Cases { 68,458 (1954), citing 
Colonial Hardwood as its authority. 

The Tenth Circuit cited both Colonial 
Hardwood and Gatliff as its authority in 
Mercury Oil Refining Company v. Oil Workers 
International Union, CIO, 19 Lasor CASES 
{ 66,246, 187 F. (2d) 980 (1951), where it 
held: “Labor contracts are specifically ex- 
cluded from the Federal Arbitration Act.” 


The same view was adopted in the Third 
Circuit in 1951—Amalgamated Association of 
Street Electric Railway Employees v. Pennsyl- 
vania Greyhound Lines, Inc., 20 LaBor CASES 
{ 66,616, 192 F. (2d) 310. The court said: 
“Denying such inclusion, the union empha- 
sizes ‘of employment’ in its analysis of the 
phrase ‘contract of employment’. Strictly 
speaking, it contends, a collective bargaining 
agreement constitutes merely the framework 
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within which employment is effectuated, 
while the narrower business of hiring or 
firing is the essence of employment itself. 
If the questioned phrase had read ‘contracts 
of hire’ there might be merit to this con- 


tention. But ‘contracts of employment’ is 
not a term of art. Its adoption to compre- 
hend collective bargaining agreements is not 
less familiar in judicial usage than in gen- 
eral parlance.” The court also cited Colonial 
Hardwood and Gatliff in its opinion. 


The “commerce” problem.—The next time 
the Third Circuit considered the question— 
Tenney Engineering, Inc. v. United Electrical 
Radio and Machine Workers of America, UE 
Local 437, 24 Laspor Cases { 67,878, 207 F. 
(2d) 450 (1953)—a seven-judge court divided 
on the question. Instead of reversing itself, 
however, the court evolved a new doctrine. 


The quoted exception to the Arbitration 
Act refers to “workers engaged in 
commerce.” It does not use such terms as 
“affecting commerce” (Taft-Hartley Act) 
or “in the production of goods for com- 
merce” (Fair Labor Standards Act). Five 
members of the court in the Tenney case 
ruled, therefore, that the Arbitration Act 
exception did not apply to employees “engaged 
in the production of goods for subsequent 
sale in interstate commerce.” 


Chief Judge Biggs wrote a concurring 
opinion in which he stated: “This Court 
should expressly overrule its decision 
holding that a collective bargaining agree- 
ment is a ‘contract of employment’ within 
the purview of Section 1 of the Act. 
Judge Maris [who wrote the majority 
opinion] has authorized me to say that he 
agrees with me that a collective bargaining 
agreement is not a ‘contract of employment’ 

properly interpreted.” 


A Pennsylvania federal district court (in 
the Third Circuit) reached the same result 
as Tenney in Harris Hub Bed & Spring 
Company v. United Electrical, Radio and 
Machine Workers of America, and UE Lecal 
122, 25 Lapor Cases { 68,391 (1954). 


Since the latter two cases deal with an 
exception to an exception, it may clarify 
matters to state that the result in each of 
them was that the motions to stay pending 
arbitration were granted. To put it another 
way, the two courts held that the Arbitra- 
tion Act applied to collective bargaining 
agreements covering employees engaged in 
the production of goods for commerce. 


An Illinois federal district court (in the 
Seventh Circuit) held, in Jngersoll Products 
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Division, Borg-Warner Corporation v. United 
Farm Equipment and Metal Workers and UE 
Local No. 139, 25 Laspor Cases { 68,421 
(1954): “Opinion is somewhat divided on 
this issue, but the weight of reason and 
authority is on the side of holding that a 
collective bargaining agreement is within 
the purview of the exclusion expressed 
in Section 1 of the Act.” 


All of the above cases agree on the basic 
point that a collective bargaining agreement 
is a “contract of employment.” A 1949 
decision by the Second Circuit appears to 
agree—Shirley-Herman Company v. Inter- 
national Hod Carriers, Building and Common 
Laborers Union of America, Local Union No. 
210, 18 LaBor Cases { 65,810, 182 F. (2d) 
806. Although the issue in question here 
was not squarely presented, the court cited 
the following sentence from the Colonial 
Hardwood case with approval: 


“This is not to say, of course, that such 
workers and their employers may not agree 
to arbitrate their differences, but merely 
that the provisions of the United States 
Arbitration Act do not apply to their agree- 
ments.” 


Dissenting voice.—A federal district court 
in New York (in the Second Circuit) raised 
a dissenting voice to all the authority men- 
tioned above in 1951—Lewittes & Sons v. 
United Furniture Workers of America, CIO 
and Local No. 78, 19 Lapor Cases {| 66,219, 
95 F. Supp. 851. The court said: “The 
agreement in question is a collective labor 
agreement, and, as such, is not a ‘contract 


of employment’. 


The court next cited J. J. Case Company v. 
NLRB, 8 Lasor Cases { 51,173, 321 U. S. 
332 (1944), in which Justice Jackson said 
for the majority: “Collective bargaining 
between employer and the representatives 
of a unit, usually a union, results in an 
accord as to terms which will govern hiring 
and work and pay in that unit. The result 
is not, however, a contract of employment 
except in rare cases; no one has a job by 
reason of it and no obligation to any in- 
dividual ordinarily comes into existence 
from it alone. The negotiations between 
union and management result in what often 
has been called a trade agreement, rather 
than in a contract of employment.” 


The citation to Case Company was not 
precisely in point, because the Supreme 
Court was not discussing the Arbitration 
Act in that case. Many of the courts hold- 
ing the opposite view pointed out that they 
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had considered Justice Jackson’s statement 
and found it not controlling. 


The district court had another point, 
however: “The exception in Section 1 was 
intended to avoid the specific performance 
of contracts for personal services in ac- 
cordance with the traditional Judicial re- 
luctance to direct the enforcement of such 
contracts and it was not intended to apply 
to collective labor agreements.” This ar- 
gument appears not to have been dealt 
with by the courts on the majority side of 
the fence. 


New cases.—Two recent cases have been 
added to keep the controversy going. In 
Commercial Packing Company, Inc. v. Butch- 
ers Union Local No. 563, 27 Lasor CASES 
J 68,828, a federal district court in California 
(in the Ninth Circuit) held that a collective 
bargaining agreement was within the ex- 
ception to the act. The motion to stay 
trial pending arbitration was denied. In 
support of its ruling the court cited the 
following cases, in the order given: Gatliff, 
Colonial Hardwood and Mercury Oil. 


The thread of the Gatliff case thus runs 
throughout the decisions on the majority 
side. Yet, when Gatliff is looked at closely, 
it appears to contain no clear language to 
support the proposition for which it has 
been so often cited. 


On November 23, the Sixth Circuit, 
which decided Gatliff in 1944, threw the 
entire question up for grabs in Hoover 
Motor Express Company, Inc. v. Teamsters, 
Chauffeurs, Helpers and Taxicab Drivers, 
Local Union No. 327, 27 Lasor CAsEs {] 68,817. 


In Hoover, the employer sued the union 
for breach of the collective bargaining 
agreement. At trial, the union’s motion for 
stay of trial pending arbitration was granted. 
The employer appealed to the Sixth Circuit. 
The following statement by the court in- 
dicates that all the cases which have relied 
on Gatliff may bear re-examination: 


“Plaintiff [the employer] urges that the 
contract involved is a contract of employ- 
ment and that a stay order therefore cannot 
be issued under the Arbitration Act, citing 
Gatliff . . . as authority for its position. 
The suit there was for wages, brought by 
an individual member of the United Mine 
Workers of America. While the court 
held that the exclusion clause of Section 1 
of the Arbitration Act is applicable to the 
whole Act, this case is not authority for the 
proposition that the instant controversy is 
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‘a contract of employment’ with the mean- 
ing of and subject to the exception in... 
[the act]. The contract here involved is 
not an agreement for wages but the general 
bargaining contract between the unions and 
the employer. ... The contract of em- 
ployment specifically described in the United 
States Arbitration Act and excepted from 
the operation thereof is a contract for the 
hiring of individuals, seamen, railroad em- 
ployees, or workers engaged in foreign 
or interstate commerce. The collective 
bargaining agreement between the employer 
and the union defines the terms which 
govern hiring, work, vacations, union shop 
and all conditions of employment. It is a 
trade agreement rather than a contract of 
employment. While the Gatliff case 
has been cited by other courts . . . for the 
proposition that a collective bargaining 
agreement is a contract of employment, 
we think these misconstrue the Gatliff hold- 
ing, which on its facts simply supports the 
doctrine that an individual hiring for wages 
falls within the exception.” 


The court reversed the decision on the 
ground that the arbitration clause in the 
contract did not cover the matter in con- 
troversy—a no-strike agreement. 


The Gatliff decision is not reversed by 
this language, of course. But, in effect, 
it has been withdrawn as authority for 
the many cases which have cited it as 
precedent for the holding that a collective 
bargaining agreement is a “contract of em- 
ployment” within the meaning of the United 
States Arbitration Act. Thus, proponents 
of the minority view have been given a 
powerful weapon with which to attack the 
entire structure of opinions which represent 
the majority view. . 


Another result of the Hoover decision is 
that it creates a clear split in the circuits 
on this question. It is unlikely, however, 
that the case, even though it is accepted 
for review by the United States Supreme 
Court, will cause the issue to be finally 
resolved, because it was decided on other 
grounds. When next the Sixth Circuit 
is able to state its point of view and uphold 
a motion to stay pending arbitration in a 
case involving a collective bargaining agree- 
ment, it will be possible for the losing 
party to present the Supreme Court with 
a clear-cut split in the circuits on an im- 
portant question. 

Further developments should be interest- 
ing to watch. 
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Labor Relations 


Decisions of Courts and 
Administrative Agencies 


N EMPLOYER cannot lawfully refuse 

to bargain with a union which won an 
election conducted by the National Labor 
Relations Board, even though a majority 
of the employees repudiated the union 
within a week after the election and prior 
to the issuance of certification by the Board. 
This is true even though the employer is 
innocent of any unfair labor practice in- 
ducing the workers to change their minds, 
the United States Supreme Court decided 
December 6, in Brooks v. NLRB, 27 Lapor 
Cases { 68,835, Dkt. No. 21. 


The decision affirms the Ninth Circuit 
Court of Appeals position (23 Laspor CAsEs 
167,608) enforcing an NLRB order (92 
NLRB 976) directing the employer to bar- 
gain with the union, and, in effect, it re- 
solves a clear split between the circuits. 
The position of the Sixth Circuit (NLRB v. 
Vulcan Forging Company, 19 Lapor CASES 
J 66,245, 188 F. (2d) 927 (1951); Mid-Conti- 
nent Petroleum Corporation v. NLRB, 23 
Cases 67,623, 204 F. (2d) 613 
(1953)) stands reversed. 


(For background information on the split 
between the circuits, see 4 Laspor Law 
JourNnaAL 492 (July, 1953); 4 Lasor Law 
JourNAL 767 (November, 1953); see also 
Kothe, “When Employees Repudiate Unions,” 
5 Lasor Law JourNaL 128 (February, 1954). 
The Supreme Court passed up an earlier 
opportunity to resolve the conflict by deny- 
ing certiorari in the Mid-Continent case on 
October 19, 1953.) 


The facts in Brooks were as follows: The 
employees of an automobile dealer voted 
eight to five in favor of a union in a 
Board-conducted election on April 12, 1951. 
One week later, the employer received the 
following handwritten letter signed by nine 
of the 13 employees involved: 


Labor Relations 


“We, the undersigned majority of the 
employees . . . are not in favor of being 
represented by Union Local No. 727 as a 
bargining [sic] agent.” 

The following day, April 20, the union 
was certified by the Board as collective 
bargaining representative of the employees. 
The union asked for a negotiation confer- 
ence. The employer refused, in a letter 
containing the following language: 


“Under the circumstances wouldn’t it be 
wiser to defer consideration of the proposed 
negotiations until such time as it might 
appear that the employees desire to have 
your union represent them?” 


(That language was copied almost ver- 
batim from a letter written under similar 
circumstances in the Vulcan case, in which 
the employer’s right to refuse to bargain 
with a repudiated union was upheld by the 
Sixth Circuit.) 


Hailed before the NLRB, the employer 
was ordered to bargain with the union. 
The Ninth Circuit upheld the Board, taking 
a stand opposite to that of the Sixth Circuit. 
The Supreme Court granted certiorari at 
the request of the employer. 


One-year certification rule—The Board 
expends time and money in conducting 
representation elections. When it certifies 
a victor union, it insists that the fledgling 
be given a “reasonable” time to negotiate 
a contract for the employees in the union. 
A reasonable time for this purpose has 
been held to be one year. This has come 
to be called the “one-year certification 
rule.” The Board clings to this rule in all 
cases unless “unusual circumstances” are 
present. Three “unusual” situations have 
been recognized: (1) The union dissolves or 
becomes defunct; (2) a schism develops— 
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that is, all or nearly all of the union mem- 
bers transfer their allegiance to a rival 
union; (3) the size of the unit fluctuates 
sharply in a short time. 


The Board adopted this rule in 1945, in 
Kimberly-Clark Corporation, 61 NLRB 90: 
In the absence of “unusual circumstances,” 
a certification based on a Board-conducted 
election must be honored for a “reasonable” 
period, ordinarily “one year.” In 1947, the 
Taft-Hartley Act introduced a new factor 
into the situation, in its Section 9(e)(2): 


“No election shall be conducted . . . in 
any bargaining unit or any subdivision 
within which, in the preceding twelve- 
month period, a valid election shall have 
been held.” 


The Board continued to apply its own 
rule after the Taft-Hartley Act was passed, 
except that it was no longer free to order 
an election within the prohibited one-year 
period even where “unusual circumstances” 
were present. 


The statutory problem did not arise in 
the Brooks case, because the employer was 
not seeking a new election. He merely 
wished to be relieved of the duty to bar- 
gain. In effect, he was asking that the 
Board be forced to add a fourth “unusual 
circumstance” to its list of exceptions to the 
“one-year certification rule.” 


The Supreme Court had not previcusly 
decided the question. In Franks Brothers v. 
NLRB, 8 Lazor Cases 51;177, 321 U. S. 
702 (1944), the Court agreed with the 
Board that an employer was not relieved 
of his duty to bargain with a certified union 
which lost its majority status due to the 
employer’s unfair labor practices. That case 
was clearly distinguishable from Brooks, 
because the employer in Brooks was inno- 
cent of any unfair labor practice; the 
employees had voluntarily repudiated the 
union. 


The Board’s view prevails.— Justice Frank- 
furter wrote the opinion in Brooks, for a 
unanimous Court, affirming the Ninth Cir- 
cuit enforcement order and approving the 
Board’s view over that of the Sixth Circuit. 


The Court took note of the basic socio- 
economic issue—freedom of choice for em- 
ployees versus industrial stability and 
administrative prudence. The employer 
contended that “whenever an employer is 
presented with evidence that his employees 
have deserted their certified union, he may 
forthwith refuse to bargain.” The trouble 
with this point of view, the Court said, 
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is that the employer “seeks to vindicate 
the rights of his employees to select their 
bargaining representative.” That is some- 
thing the employees should and could do 
for themselves; if dissatisfied with their 
union, “they may submit their own griev- 
ance to the Board.” 


The Court continued: “If an employer 
has doubts about his duty to continue bar- 
gaining, it is his responsibility to petition 
the Board for relief, while continuing to 
bargain in good faith at least until the 
Board has given some indication that his 
claim has merit. Although the Board may, 
if the facts warrant, revoke a certification or 
agree not to pursue a charge of an unfair 
labor practice, these are matters for the 
Board; they do not justify employer self- 
help or judicial intervention. The under- 
lying purpose of this statute is industrial 
peace. To allow employers to rely on 
employees’ rights in refusing to bargain 
with the formally designated union is not 
conducive to that end, it is inimical to it. 
Congress has devised a formal mode for 
selection and rejection of bargaining agents 
and has fixed the spacing of elections, with 
a view of furthering industrial stability and 
with due regard to administrative prudence. 


“We find wanting the arguments against 
these controlling considerations.” 


The precise result.—It is not easy to say 
precisely what the Supreme Court has 
decided. Apparently, it has reversed the 
Vulcan and Mid-Continent decisions of the 
Sixth Circuit. But what is the fate of 
the “one-year certification rule’? The Board 
can clearly require bargaining with a union 
which has lost the loyalty of a majority of 
the employees for a “reasonable” period, 
and that period may be measured from 
the certification rather than the election 
date. In Brooks, one year was reasonable. 
Is it so in every case? The Court mentioned 
the Third Circuit opinion in NLRB v. Globe 
Automatic Sprinkler Company, 22 Lasor 
CasEs { 67,167, 199 F. (2d) 64 (1952), where 
the employer’s refusal to bargain 49 weeks 
after certification of a union from which all 
employees in the unit had defected was 
held, contrary to the Board’s finding, not 
to be an unfair labor practice. The Third 
Circuit found that the length of a “reason- 
able” period depended upon the facts of 
the particular case. 


Would such a decision now be repugnant 
to Brooks? Probably, but it is difficult to 
say with certainty. 
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Wage Determination Due 
in Soft Coal Industry 


Proceedings leading to determination of 
prevailing minimum wages in the bituminous 
coal industry are to be started by the Secre- 
tary of Labor under the Walsh-Healey Pub- 
lic Contracts Act, it was announced recently. 


Secretary Mitchell said he was taking the 
action in response to requests made by John 
L. Lewis, UMW president, and officials of 
two coal producers. 


The Walsh-Healey Act provides for mini- 
mum wage and other labor standards, such 
as overtime compensation, child labor limi- 
tations and safety requirements. The act 
authorizes the Secretary of Labor to de- 
termine the prevailing minimum wages that 
must be paid to all workers employed in the 
manufacture of or furnishing of materials 
and supplies under government contracts in 
excess of $10,000. 


Although the law has been in effect for 
18 years, no prevailing minimum wage de- 
termination has been made in the coal in- 
dustry. Coal miners working on government 
contracts across the country will be affected. 
In 1952, some 335,000 workers were em- 
ployed in the bituminous industry, mining 
over 465 million tons of soft coal. During 
fiscal year 1954, the federal government let 
714 contracts for over $95 million worth of 
soft coal and coke. During the first quarter 
of the fiscal year 1955, over $25 million 
worth of coal and coke were purchased 
under 347 contracts. 


In explaining the need for the determi- 
nation, Secretary Mitchell said: 

“Because of the deterioration which has 
taken place in the coal industry during the 
past few years it is necessary at this time, 
in the interest of preventing further weaken- 
ing of the coal industry, to see that the fair 
minimum wage standards required by the 
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Act are applied to Government purchases 
of coal.” 


New Wage Poster Issued 


A new poster informing laborers and 
mechanics engaged on federal and federally 
assisted construction projects of their right 
to receive prevailing wage rates has been 
issued by the Secretary of Labor. The Sec- 
retary determines prevailing wage rates on 
government construction projects under the 
Davis-Bacon Act and other statutes. Evi- 
dence of the rates that actually prevail is 
gathered and evaluated by the staff of the 
Solicitor of Labor. 

The new poster must be displayed by 
contractors in a prominent place at the work 
site. It was adopted, the Secretary said, to 
help strengthen enforcement of wage legis- 
lation. 


Employer Must Reveal 
Individual Wage Rates 

When requested to do so by the union 
representing his employees, an employer 
must furnish a list showing the name and 
wage rate for each employee; and separate, 
unrelated lists of names and wage rate 
ranges will not suffice. This decision by 
the United States Court of Appeals for the 
Fourth Circuit in NLRB v. Whitin Machine 
Works, 27 Lapor Cases § 68,862, enforces 
a National Labor Relations Board order 
to the same effect (108 NLRB, No. 223 
(1954)). 


Take-Home Pay 
Hits All-Time Peak 


Record levels of take-home pay in No- 
vember, 1954, averaging $60.45 a week, en- 
abled the American factory worker to buy 
more goods and services than in the same 
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month of any previous year in history, 
according to the Bureau of Labor Statistics. 

Net spendable weekly earnings in manu- 
facturing—roughly the equivalent of “take- 
home” pay—are calculated by deducting 
federal income and social security taxes 
from gross weekly earnings. To show how 
the purchasing power of current pay checks 
compares with that of pay checks in other 
years, the BLS also adjusts net spendable 
earnings for changes in consumer prices 
as measured by its Consumer Price Index. 

The November figure of $60.45 was for 
a worker with no dependents. It averaged 
$1.98 higher than in November, 1953, and 
61 cents higher than the previous all-time 
high established in October. 

A worker with a family of three depend- 
ents took home $67.69 in November, 62 
cents more than in October and 58 cents 


above the previous peak reached in De- 
cember, 1953. 


Buying-power of factory pay checks also 
set records in November. The worker with 
a family could buy 2 per cent more goods 
and services than a year earlier, while the 
single worker could buy 4 per cent more 
than a year ago. Compared with the previ- 
ous month, purchasing power was up about 
1 per cent in both cases, despite a fractional 
rise in the Consumer Price Index. (See 
“Cost of Living” in “The Economy” at 
page 2 of this JouRNAL.) 

The over-the-year increase in net spend- 
able factory earnings reflected both higher 
gross weekly pay and the January, 1954 
income tax reduction; an additional rise in 
purchasing power occurred because of a 
slight decline in prices as measured by the 
CPI. The increase in pay over October 
was primarily due to a long workweek. 


A LOOK AT THE BOOKS—Continued from page 57 


prepared since the company normally pre- 
pared such statements only at the close of 
a calendar year. “It was not under the 
obligation of altering its established ac- 
counting practices,” according to the deci- 
sion. Furnishing the union with figures as 
to mill operations and the business situation 
was held to be an adequate substitute for 
permitting an examination of account books 
of current operations. 

“Under all the circumstances,” the trial 
examiner and the three-member NLRB 
panel ™ concluded that the company “ful- 
filled its twin obligations of explaining the 
reasons for its position as well as supplying 
sufficient information to the Union to enable 
it to bargain intelligently on the economic 
issues.” 

In a case decided November 15, 1954, the 
NLRB subsequently reaffirmed the position 
taken earlier, but failed to give any further 
concrete ideas on what “reasonable proof” 
means. Ina unanimous opinion,” the Board 
stated that “it is settled law that when an 
employer seeks to justify the refusal of a 
wage increase upon an economic basis . . 
good faith bargaining under the Act requires 
that upon request the employer attempt to 
substantiate its economic condition by rea- 
sonable proof.” 


The company tried to distinguish its posi- 
tion from that of firms in prior cases. It 


rejected the union wage demand, in part, 
on the ground that it was unable to pay 
more because a higher wage would injure 
its competitive standing and aggravate the 
financial strain already caused by under- 
capitalization. This was not the same as 
pleading inability to pay, according to 
management representatives. 

These distinctions were rejected by the 
trial examiner and by the full Board. The 
company was ordered to furnish the union, 
upon request, “such statistical and other 
information as will substantiate the [com- 
pany’s] position of its economic inability 
to pay the requested wage increase and will 
enable the [union] to discharge its 
functions as the statutory representative of 
the employees.” 


There has been, therefore, at least a start 
toward clarifying the rights and duties in 
these situations. Sweeping generalizations 
are not possible, with so much dependent 
on the context of the case. Unless, as does 
not seem likely, there is an overturn by a 
reviewing court, employers know that they 
must document a contention that an increase 
cannot be afforded, and they even have 
some yardsticks to go by. Moreover, they 
know that company books are still “out-of- 
bounds” to union representatives. 


[The End] 


1% Chairman Farmer and Members Peterson 
and Beeson. 
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’ Truitt Manufacturing Company, 5 CCH 
Labor Law Reports (4th Ed.) { 52,428, 110 
NLRB, No. 143 (1954). 
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Labor Law in the Making 


and ENACTMENTS 


State Labor Laws Urged by Mitchell 


Secretary of Labor Mitchell caused a 
brief sensation when he told the CIO Con- 
vention at Los Angeles recently that he 
was “categorically” opposed to state right- 
to-work laws. President Eisenhower toned 
down the effect to some extent by stating 
that the Secretary’s views were not neces- 
sarily those of the Administration. CIO 
President Walter P. Reuther’s view of the 
President’s remark was that he was re- 
pudiating the position of a member of his 
own cabinet. The Washington Post & 
Times Herald, commenting editorially on the 
exchange, differed with Reuther: “The 
President’s comment that Mr. Mitchell did 
not necessarily reflect an Administration 
policy was no repudiation of the Secretary 
of Labor, as Mr. Reuther assumes. Rather, 
it was a mere statement of fact that the 
Secretary had expressed his personal views 
on a subject concerning which no Ad- 
ministration policy had been formulated.” 


If there was doubt as to where the Ad- 
ministration stood on the question of right- 
to-work laws, the Secretary made his 
position crystal clear. He expressed the 
hope that the 17 states which have such 
laws would “give them further considera- 
tion.” “If they do,” he added, “I believe 
they will find that these laws do more harm 
than good. In the first place, they do not 
create any jobs at all. In the second place, 
they result in undesirable and unnecessary 
limitations upon the freedom of working 
men and women and their employers to 
bargain collectively and agree upon condi- 
tions of work. Thirdly, they restrict union 
security and thereby undermine the basic 
strength of labor organizations. 


“TI oppose such laws categorically. 


“There have been reports that some busi- 
nessmen and other interests are forming 
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national organizations to promote exten- 
sion into new States of the so-called ‘right- 
to-work’ laws. These reports are most 
disquieting. I have also been disturbed 
to hear of organizations working on an 
individual State basis to promote the exten- 
sion of these laws. As I have said many 
times, good relations between labor and 
management must be developed at the plant 
level. Certainly an organized effort by 
employers to promote State laws under- 
mining union security is not conducive to 
harmonious working relations between em- 
ployers and their employees.” 

The stir created by the Secretary’s state- 
ment on right-to-work laws tended to 
obscure his remarks on other phases of 
labor law in his address to the convention. 


Communism in unions.—The Secretary 
repeated his determination to “eradicate all 
communist-dominated unions.” Such unions, 
he said, “have not and will not receive the 
same services the Department of Labor 
gives legitimate unions.” 

In this connection, the Secretary related 
the following anecdote: “When I was in 
Miami speaking to the IUE [CIO], Jim 
Carey asked me to hold hearings in con- 
nection with establishing a new minimum 
wage in the electric lamp industry. Upon 
my return to Washington I immediately 
started the wheels turning on this. Then two 
weeks later, Fitzgerald of the UE [allegedly 
Communist-dominated rival of the IUE] 
wrote me a letter, which, incidentally, I saw 
first in the DAILY WORKER, asking also 
that hearings be started in this industry. 
I can assure you that Fitzgerald did not 
get a cordial or polite reply.” 


Administration—Vigorous enforcement 
of laws which are his administrative re- 
sponsibility was promised by Secretary 
Mitchell. He emphasized the need for 
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oposals... 


basing minimum wage determinations under 
the Public Contracts Act on a _ uniform 
industry-wide basis. He pointed out that 
over 250 employers had begun court con- 
tests to question his right to do so. He 
pledged “every possible effort . . . to the 
Supreme Court of the United States if 
necessary” to insure continuation of the 
policy. 

The Secretary announced that, in 1954, 
“we made 781 more investigations under 
the Fair Labor Standards Act than were 
made in 1953.” 


Unemployment insurance.—There is need 
for further improvement of the unemploy- 
ment insurance program, Mr. Mitchell said. 
In line with President Eisenhower’s recom- 
mendations, 1.9 million more workers should 
be covered by amendment of the Federal 
Unemployment Tax Act to affect employers 
of one or more workers. 

At the state level, he announced, he had 
written to governors of the 44 states whose 
legislatures meet in 1955 urging them to 
study the adequacy of their unemployment 
insurance systems with a view , toward 
strengthening and improving their benefit 
provisions. The following recommendations 
were made: 

(1) That unemployment insurance maxi- 
mum benefit levels in each state be geared 
to the average gross earnings of all workers 
covered by the program in the state and 
that these maximum benefit levels be fixed 
high enough so that weekly benefits for 
each unemployed worker whose _ benefits 
are beneath this maximum should be at 
least 50 per cent of the worker’s gross 
earnings in covered employment, 


(2) That benefit duration provisions of 
state laws provide 26 weeks of benefits uni- 
formly to all eligible claimants. 

(3) That state unemployment insurance 
protection should be extended to the ap- 
proximately 4.5 million state and local 
government- employees not now covered. 


Workmen’s compensation.—Despite the 
fact that there are workmen’s compensation 
laws in all states, Mr. Mitchell pointed out, 
about 12 million workers are still unpro- 
tected because of gaps in the coverage of 
employment under these laws. About half 
of the states have elective, rather than com- 
pulsory, workmen’s compensation coverage, 
thus leaving many other workers unpro- 
tected. An estimated two million workers 
are deprived of protection in more than 
half of the states because of the exemption 
of employers having less than a specified 
number of workers. In some states the 
coverage is restricted to a list of so-called 
hazardous employments. ‘These are all 
gaps in protection of workers that should 
be filled as rapidly as possible,” the Secre- 
tary recommended. 


Advice to state lawmakers.—‘“‘There are 
many other areas where further progress 
can be made in the States next year when 
44 State legislatures meet,’ Mr. Mitchell 
said. “State Labor Departments need to be 
strengthened. Safety programs need to be 
expanded in most States.” 

He mentioned training programs to im- 
prove workers’ skill, child labor laws, em- 
ployment discrimination and employment 
of older workers as examples of fields ripe 
for consideration by state legislators. 


ARE THERE TOO MANY MEDIATORS?—Continued from page 41 


National disputes will always require 
special handling, Where bargaining is on a 
multistate basis, mediation by a federal 
agency may be most appropriate. Even 
certain localized disturbances may have 
such a far-reaching effect as to require at- 
tention at top levels. 


On the other hand, bargaining conducted 
on a local or state basis, covering a single 
employer or association which has a geo- 
graphical limit, might be considered appro- 
priate for a state agency. In this way the 
essential nature of the bargaining process 
would be preserved and carried over into 
mediation. 
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If this idea were to be accepted—and 
further study is certainly needed—it would 
seem that the parties themselves, rather 
than the government (through legislation 
or otherwise), should put it into operation. 
Should employers and unions fail to as- 
sume leadership, and it is unlikely they will, 
it would appear inevitable that at some point 
the problems will become sufficiently im- 
portant to require wise action on the part 
of federal, state and local governments. 
Wisdom in these matters consists largely 
of recognizing as paramount the needs and 
requirements of the parties, at the same 
time protecting the intefests of the public. 

[The End] 
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CURRENT LITERATURE 


in the Labor Field 


Freedom 
from Technical Unemployment 


Guaranteed Wages. J. W. Garbarino. 
Institute of Industrial Relations, 201 Cali- 
fornia Hall, University of California, Berke- 
ley 4, California. 1954. 61 pages. 25¢. 


During most of the nineteenth century 
the prevailing view in the United States had 
been that unemployment was a personal, 
rather than a social, problem. That view 
has undergone considerable change because 
of the interest and activity of unions as ex- 
pressed in agitation for a guaranteed annual 
wage. This timely littie booklet is the 
result of a study conducted under the auspices 
of the Institute of Industrial Relations, 
University of California, Berkeley, and it 
summarizes past, present and proposed 
schemes to provide the worker with a cushion 
in times of technical unemployment. 


Early attempts, some successful, were made 
in this country by unions and by several 
companies. The plans that are best known 
are those of Procter and Gamble, George A. 
Hormel and Nunn-Bush Shoe Company. 


The new type of plans being proposed 
looks something like this: 

(1) eligibility of workers to be deter- 
mined by seniority; 

(2) guaranteed pay to represent a large 
percentage of weekly take-home pay; 

(3) unemployment compensation to be 
deducted from the over-all guarantee, if 
possible; 

(4) some kind of trust fund financing 
with limited liability for the employer. 

One of these plans is the steelworkers 
which attempts to limit the cost burden to 
the employer in three important respects: 

(1) Coverage has been limited. The pro- 
vision that no worker with less than three 


. Articles 
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years’ service be covered limits the cost 
since short-service workers would pre- 
sumably be the first to be laid off. For the 
steel industry as a whole, the union es- 
timated in 1951 that about 30 per cent of 
all employees would be excluded by this 
provision. The proportion excluded would 
vary with employment conditions, falling 
in depression and rising in prosperity. 

(2) Benefits have been limited. The plan 
calls for a guarantee of about 75 per cent 
of straight-time wages. This would permit 
a substantial reduction of hours before 
guarantee payments must be made. When 
layoffs of short-service workers are com- 
bined with general reductions in hours, we 
see that the companies could operate con- 
siderably below capacity without bringing 
the guarantee into play. 


(3) Liability has been limited. One of the 
strongest arguments against the traditional 
guaranteed wage plan has been the un- 
predictable and possibly disastrous size of 
the liability which might result. Since the 
plan limits the employer’s obligation to the 
ten cents an hour to be paid into the trust 
fund, this objection is very much weakened. 
Note also that in a period of declining em- 
ployment total payments into the fund drop 
as hours worked fall off. 


The UAW proposal differs from the 
steelworkers’ plan in several areas: 


(1) The UAW proposes wider coverage. 
All workers with any seniority are to have 
some guarantee, the length of the period 
varying with seniority. The maximum 
guarantee would be 52 weeks. 

(2) The UAW proposes higher benefits. 
Their tentative plan asks for payments 
“sufficient to enable . . . [the workers] to 
maintain the same living standards as when 
fully employed.” 
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(3) The UAW financing plan is radically 
different. They suggest a combination of “pay- 
as-you-go,” trust funds and “reinsurance.” 


Management cases against guaranteed 
wage plans may be summed up as follows: 


Management’s case against guarantees 
rests on the fear of their long-run conse- 
quences. Basically employers doubt that 
true limitations on cost are possible. In 
their opinion both logic and past experience 
with collective bargaining argue against 
successful limitation. They fear that this 
issue is a Trojan horse in bargaining. With 
today’s limited plans as an opening wedge, 
they predict expansion of union activity 
into new areas. At the end of the road they 
see decreased management freedom in in- 
dividual companies, industry-wide or union- 
wide combinations set up to salvage the 
guarantees and eventual governmental in- 
tervention. 


Female Gerontology 


Bibliography on Employment Problems of 
Older Women. United States Government 
Printing Office, Washington 25, D. C. 1954. 
89 pages. 35¢. 


This booklet contains summaries and 
highlights of 63 articles and publications 
by authorities in the field of aging. It 
deals with three subjects basic to any 
consideration of the employment problems 
faced by mature women, that is, hiring 
restrictions, psychological barriers and 
work performance. 


The Need for Investments 


Investment for Jobs. The Chamber of 
Commerce of the United States, Washing- 
ton 6, D. C. 1954. 29 pages. 50¢. 


It takes some $13,300 to create each new 
job in industry, and the climate of the econ- 
omy must be such as to encourage sufficient 
investment—investment to make jobs avail- 
able. This is a report of the Economic 
Research Department of the Chamber of 
Commerce of the United States: 


ARTICLES 


Arbitration Primer . . . One of the 
difficulties with all professional journals is 
that the material in them must be techni- 


cally presented or it will fail to hold the 
attention of seasoned men in the field. This 
is certainly true of nearly all legal periodicals. 
A lawyer may be well versed in one legal 
subject or several, but few have ever 
achieved mastery of them all. It is refresh- 
ing, therefore, to occasionally find an article 
on any legal subject in which the funda- 
mentals are deliberately stressed. Such an 
article on arbitration is available. It is 
described by the author as a 30-minute 
course in arbitration for the busy lawyer, 
businessman or union official, “who would 
like to have a speaking acquaintance with 
the subject.” 


The subject is first discussed generally, 
and then emphasis is put on labor arbitra- 
tion. For those who have not kept up with 
arbitration, this is a good place to review 
the details upon which it is based. Em- 
phasis is on the legal status of labor arbi- 
tration in Kansas and Missouri, but the 
underlying principles apply everywhere.— 
Beatty, “Voluntary Arbitration: Its Legal 
Status and How It Works,” University of 
Kansas City Law Review, Summer, 1954. 


Seeing Red in Hollywood . . . When 
the House Un-American Activities Com- 
mittee put the spotlight on a number of per- 
sons in the motion picture industry in 
Hollywood a few years ago, several of 
them refused to answer questions concern- 
ing Communist Party membership. The 
industry promptly blacklisted these “un- 
friendly” witnesses. Why? Producers may 
have been motivated in part by patriotic 
considerations, but primarily they feared 
public reaction and possible boycott of their 
expensive products, according to this article. 


The industry laid down no general policy 
to expel or prevent hiring other Reds or 
former Reds, but individual studios adopted 
loyalty tests to screen future job applicants. 


The author made a study of the situation 
but was unable to obtain copies of the tests. 
He concluded that, while the goal of the 
loyalty program is praiseworthy, the in- 
dustry was in danger of setting up “stand- 
ards” unrelated to disloyalty or knowing 
participation in subversive activity. Until 
such loyalty programs can be based on a 
proper standard fairly applied, he cautions, 
“there would seem to be a responsibility on 
employers and private groups [American 
Legion, etc.] to recognize the correlative 
need for adequate self-restraint.”—-Horowitz, 
“Loyalty Tests for Employment in the Mo- 
tion Picture Industry,” Stanford Law Review, 
May, 1954. 
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Rank and File 


News of Work 
and Working People 


Meetings of Labor Men 


CIO Conventions.—January 6-8: Ohio 
State IUC, Cleveland, Ohio; January 21-23: 
Oklahoma State IUC, Biltmore Hotel, Okla- 
homa City. 


National Industrial Conference Board.— 
A general session of the board will be held 
January 20-21 at the Hotel Astor, New 
York City. 


American Management Association—A 
general management conference of the AMA 
is scheduled for the Statler Hotel, Los Angeles, 
January 24-27. The AMA personnel con- 
ference will be held February 14-16 at the 
Palmer House, Chicago. The association’s 
address is 330 West 42nd Street, New York 
36, New York. 


Louisiana State University—February 11 
is the date of the Louisiana Personnel Man- 
agement Conference to be held at Louisiana 
State University, Baton Rouge. 


Purdue University—The Ninth Annual 
Industrial Recreation Conference will take 
place February 12-14 at Purdue University, 
Lafayette, Indiana. 


The NLRA and Arbitration 


Harold X. Summers and Bernard Samoft 
discuss recent developments in the 
Board's handling of disputes involving 
arbitration issues. 


When an employee violates an express 
no-strike clause in a collective bargaining 
agreement, he acts at his peril because the 
employer may discipline him for participat- 
ing in such a strike. But if the strike was 
provoked by the employer’s unfair labor 
practices, a different situation obtains— 


whether the employer may or may not take 
Rank and File 


punitive action against the strikers then de- 
pends upon whether the employer conduct 
which caused the strike raised an issue which 
could have been resolved by established 
grievance procedure. 


This subject was discussed in the article, 
“A New Look at the NLRA and Arbitra- 


_tion,” by Harold X. Summers and Bernard 


Samoff, in the August, 1954 Lasor Law 
JourNAL, at pages 535-542, 590-592. Recent 
developments in the field have prompted the 
authors to prepare the following note as 
an addition to the article. 


(The authors were incorrectly identified 
as “Board attorneys” in the August issue. 
Neither acts as attorney for the National 
Labor Relations Board or its General Coun- 
sel. Mr. Summers is a Chief Field Examiner 
in the Board’s offices at Winston-Salem, 
North Carolina. Mr. Samoff is a Chief 
Field Examiner in the Philadelphia offices 
of the Board.) 


The addition to the article follows: 


Since our article was written, the United 
States Court of Appeals for the Second Cir- 
cuit has enforced a Board order in NLRB 
v. Mastro Plastics Corporation, 26 Lasor 
Cases § 68,584, 214 F. (2d) 462, decided 
July 16, 1954. The Board decision (103 
NLRB 511) was referred to in footnote 47 
of the article, at page 540. The court, like 
the Board, held that the employer could 
not take punitive action against strikers, 
even though they were striking in violation 
of an express no-strike clause, where the 
cause of the strike was the flagrant com- 
mission of a number of unfair labor prac- 
tices by the employer, and was, therefore, 
not a dispute arising out of a difference in 
interpretation of the contract which could 
be resolved by the grievance machinery 
established therein. 


Nearly four million American fam- 
ilies (about one tenth of the total) 
are headed by a woman wage 
earner.—Women's Bureau, Depart- 
ment of Labor. 


(In its emphasis upon the flagrancy of the 
employer’s unfair labor practices, the court 
demonstrated its agreement, without indi- 
cation in text or footnote, with the Ninth 
Circuit’s older decision in Walt Disney Pro- 
ductions, cited at footnote 7 of our article, 
at page 536.) 

Thus—this alone is significant—the court 
removed from the orbit of the no-strike 
clause any dispute arising out of matters 
not susceptible to resolution by the estab- 
lished grievance procedure; and—as a 
clincher—the court stated that, had the 
cause of the strike been the discharge of an 
employee (as unsuccessfully claimed before 
the Board and the court by the employer), 
it would have agreed with the employer’s 
argument that the no-strike clause applied 
even to matters “outside” the contract—the 
discharge itself was alleged to be a breach 
of the NLRA—if they could have been arbi- 
trated under the contract. The Mastro de- 
cision appears to be a seven-league step 
toward the honoring of arbitration agreements. 


Moreover, in McDonnell Aircraft Corpora- 
tion, 5 CCH Lapor Law Reports (4th Ed.) 
752,225, 109 NLRB, No. 144, decided 
August 20, 1954, the Board bottomed its dis- 
missal of a complaint alleging that an em- 
ployer’s transfer of outside-bargaining-unit 
employees to work within the unit without 
consultation with the union bargaining agent 
was a refusal to bargain collectively, upon 
the availability of arbitration machinery to 
resolve the question. After noting that, 
“Under 8(a)(5) of the Act, the Board is 
not concerned with the inherent merits of 
any labor dispute; its sole function is to 
establish basic ground rules for collective 
bargaining and to see that all disputes affect- 
ing wages, hours, and conditions of em- 
ployment between employers and the statutory 
representative of their employees are fully 
subjected to the collective bargaining process,” 
the Board held that the employer had satis- 
fied his statutory obligation to bargain by 
processing the matter through the first three 
steps of the grievance procedure and by 
evincing a willingness to go through the 
final (arbitration) step. As we indicated 
in the article referred to above, only a few 
Board cases involving arbitration have fully 
explicated the NLRB’s views in this signifi- 
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cant area of collective bargaining. Mc- 
Donnell, most nearly like Crown Zellerbach 
(cited at footnote 14 of the article, at page 
536) not only provides the Board with a 
factual situation wherein it can distinguish 
between matters falling within the scope of 
contractually established grievance machinery 
and those cognizable by the NLRA, but it 
places the Board squarely behind honoring 
available but unused grievance procedures 
which include arbitration. Those who 
criticize the Board for “intruding at the bar- 
gaining table” will undoubtedly applaud 
McDonnell; and even those who characterize 
the Board’s decisions in this field as incon- 
sistent will perhaps agree that this decision 
helps clarify the line of cases. 


At first blush, it appears that District 
Lodge 67, International Association of Ma- 
chinists (Addressograph-Multigraph Corpora- 
tion), 5 CCH Lasor Law Reports (4th Ed.) 
7 52,420, 110 NLRB, No. 110, decided No- 
vember 3, 1954, takes a step in the opposite 
direction. The respondent union was charged 
with attempting to cause the employer to 
discharge four employees under the union 
security clause in effect, in violation of Sec- 
tion 8(b)(2) of the act. The employer hav- 
ing refused to comply with the union’s re- 
quest since it seriously questioned the 
applicability of the clause to the circum- 
stances, the union resorted to the established 
grievance machinery. An arbitrator, reject- 
ing the company’s contention that the arbi- 
tration proceeding should be stayed until 
the Board charge filed by the aggrieved in- 
dividuals was disposed of, proceeded to 
consider the matter on what he felt were 
the merits, and he issued a decision in favor 
of the union. The company refused to com- 
ply with the award, instead keeping the 
individuals on its payroll. In the Board 
case, the trial examiner, noting the facts just 
mentioned but refraining from discussing 
their significance, proceeded to dispose of the 
merits (as he saw them) and found that the 
union was not entitled to effect the dis- 
charge of the employees involved. The 
Board, also without discussion of the arbi- 
tration issue, adopted his findings and 
recommendations. Was the arbitrator’s action 
completely ignored? In the absence of 
specific explanation, anyone’s guess is as 
good as ours. But we prefer to believe— 
since the arbitrator obviously utilized con- 
siderations which ran contrary to the 
principles of the act—that the Board’s de- 
cision was in the nature of a reversal on the 
law of the arbitrator’s action, a process 
with which, we believe, few will quarrel. 
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(See cases cited in footnotes 11 and 19, at 
pages 536 and 537 of our article; also, our 
Suggestion (3), at page 541.) Do we over- 


rationalize? At least we sec, in this ex- 
planation, a thread in the fabric of the 
Board’s consistency: and we suggest: that 
those who cry “inconsistency” must sustain 
the burden of producing a more probable 
explanation for the decision. 


Finally, the Board has once again indi- 
cated that private bargaining short of arbi- 
tration will carry little weight. in its 
deliberations. In Scott Lumber Company, 5 
CCH Lasor Law Reports (4th Ed.) § 52,285, 
109 NLRB, No. 196, decided September 17, 
1954, the Board did not adopt a trial ex- 
aminer’s reasoning in support of his recom- 
mendation to dismiss a complaint alleging 
discriminatory discharges, which recom- 
mendation was based upon an agreement 
between the parties purporting to settle the 
matter. The Board found it unnecessary 
specifically to discuss the validity of this 
rationale in view of the fact that its con- 
sideration of the merits of the case called 
for a dismissal anyhow. We do not know 
what would have been decided had the 
merits of the case warranted remedial ac- 
tion; but we must assume, unless and until 


a future decision tells us otherwise, that 
the Board still clings to its former practice 
(see our article, and cases cited in footnotes 
33 and 34, at page 538) of giving little or 
no weight to “settlement agreements” ar- 
rived at by the parties. 


Since publication of the article, we have 
run across an unpublished decision whose 
implications could be major. On March 24, 
1953, the Board issued its decision in Greater 


‘Erie Broadcasting Company (unpublished). 


Unable to reach agreement in contract 
negotiations, the employer and union had 
agreed to submit unresolved issues to an 
arbitrator. Subsequently, the employer re- 
fused to accept the arbitration award, and 
the union filed a refusal-to-bargain charge. 
The trial examiner, reasoning that a refusal 
to comply with the award was equivalent to 
a refusal to incorporate agreed terms to 
writing, sustained the complaint; and, in 
the absence of exceptions, the Board adopted 
his findings and recommendations. Unless 
the absence of exceptions was the control- 
ling factor, this could mean that a submission 
of negotiating-issues to an arbitrator will be 
equated with agreement on the terms them- 
selves, insofar as the bargaining require- 
ments of the act are concerned. 


THE DEVELOPING LAW—Continued from page 6 


there is no certainty that the states will 
respond in the manner contemplated by this 
point of view. For many years organized 
labor has pushed for state labor relations 
laws without much success. Even within 
industrial states such as Illinois and Indiana, 
its efforts have proved fruitless. There is 
no assurance that such attempts will be any 
more successful in the future just because 
the NLRB has now widened the area in 
which employees have no legal protection 
of self-organization and collective bargain- 
ing rights. 

Some employer groups might now give 
more attention to the enactment of state 
labor relations statutes. However, in the 
light of political realism, such groups cannot 
advocate legislation that would just restrict 
the operation of unions. Such legislation 
as a matter of political necessity would 
have to afford protection to the collective 
bargaining rights of workers and unions. 
Confronted by this element of political 
realism, employer groups might simply pre- 
fer the status quo. The price of legislative 
restriction of union practices by state action 


The Developing Law 


might be too high for many employers and 
their associations. In any event, the opera- 
tion of the political cauldron is an uncer- 
tainty. To forecast the outcome of the 
activities of state legislatures on the issue 
of the enactment of laws to occupy the 
area abandoned by the NLRB is the most 
dangerous of all occupations. It appears 
safe to say in this connection, however, that 
the response of state legislatures will not 
be as automatic as some people and organi- 
zations believe. It is conceivable that only 
a few, and perhaps no, state legislatures will 
pass legislation to fill the vacuum created 
by the action of the NLRB. 


Pre-emption: Judicial Authorities 


Not only is it highly uncertain that addi- 
tional states will enact state labor relations 
laws, but there is substantial doubt that 
state labor agencies under current law 
possess the authority to take jurisdiction 
over the area vacated by the NLRB. It is 
generally conceded that the NLRB can 
curtail the scope of the operation of the 
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It is the unanimous decision of this 
joint committee of the AFL and ClO 
to create a single trade union center 
in America through the process of 
merger, which will preserve the in- 
tegrity of each affiliated national 
and international union.—CIO-AFL 


Unity Committee, October 15, 1954. 


Taft-Hartley law.” However, existing judi- 
cial authorities and legislation make it far 
from certain that the states can exert au- 
thority within the area relinquished by the 
federal government. An analysis of current 
judicial precedents and legislation must be 
made before any answer can be made to 
the question of the propriety of the states 
to assume jurisdiction of the area of labor 
relations abandoned by the federal labor 
agency. 


Under Article VI of the Constitution of 
ihe United States, the federal government 
has paramount authority over the states 
within the area of interstate commerce. 
This provision reads as follows: “The Con- 
stitution, and the Laws of the United States 
which shall be made in Pursuance thereof; 
and all Treaties made, or which shall be 
made, under the Authority of the United 
States, shall be the supreme Law of the 
Land; and the Judges in every state shall 
be bound thereby, any Thing in the Con- 
stitution or Laws of any State to the Con- 
trary notwithstanding.” It is a settled principle 
of constitutional law that this provision of 
the basic document of the nation precludes 
state action within interstate commerce once 
the federal government has exercised author- 
ity. In short, once the federal government 
occupies a field over which it has the 
authority to act, the area is closed to the 
states. This doctrine of federal pre-emption 
has been applied in many fields of the na- 
tional economy, including the area of labor 
relations. 


On several occasions, the United States 
Supreme Court has invalidated state laws 
where they have conflicted with national 
labor legislation. In 1943, Florida enacted 
a union regulation law, which, among other 
things, required that union officials obtain 
a license before operating within the state.” 


To satisfy the requirements for the license, 
a union official had to prove that he was 
a citizen of the United States, had resided 
in the United States for ten years, had not 
been convicted of a felony, and was of good 
moral character. The law also required that 
the applicant pay a fee before obtaining the 
license. In 1945, the Supreme Court held 
that the statute was invalid to the extent 
that it applied to the area of interstate 
commerce on the ground that: it circum- 
scribed the full freedom of choice which 
employees are given in the selection of bar- 
gaining representatives under national labor 
law.” In this connection, the Court declared 
that “the full freedom of employees in 
collective bargaining which Congress envi- 
sioned as essential to protect the free flow 
of commerce among the states would be, by 
the Florida statute, shrunk to a greatly 
limited freedom.” Thus, the State of Florida 
could not deprive workers by the national 
law of rights protected by the Wagner Act.™* 


The application of the principle of federal 
supremacy over state law within interstate 
commerce also involved a case dealing with 
bargaining rights of foremen.” In May, 
1943, the NLRB held that it would no longer 
extend the protection of the Wagner Act 
to foremen in the exercise of their collec- 
tive bargaining rights. Specifically, the Board 
ruled that supervisors no longer constituted 
units appropriate for collective bargaining 
within the meaning of the national law. 
Under this policy, unions of foremen could 
not be certified by the NLRB for collective 
bargaining purposes. However, while this 
NLRB policy was in effect, the New York 
State Labor Relations Board afforded the 
full protection of the New York State Labor 
Relations Act to foremen. Consequently, a 
union of foremen, denied access to. the 
NLRB, petitioned and obtained a certifica- 
tion from the state labor agency for pur- 
poses of collective bargaining. When this 
case was heard by the Supreme Court of 
the United States, the State of New York 
argued that a state has the authority to 
act until federal power is actually exercised 
as to the particular employees. However, 
the Court rejected this argument, declaring 
that “the State argues for a rule that would 
enable it to act until the federal board had 
acted in the same case. But we do not think 
that a case by case test of federal supremacy 


21See Haleston Drug Stores v. NLRB, 19 
LABOR CASES { 66,187, 187 F. (2d) 418 (CA-9, 
1951); cert. den. 342 U. S. 815 (1951). 

2 Laws of Florida, 1943, Ch. 21968, p. 565. 

3 Hill v. Florida, 9 LABOR CASES { 51,208, 
325 U. S. 538 (1945). 
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% Though this case arose under the Wagner 
Act, the principle set forth by the Supreme 
Court would, of course, have full application 
to Taft-Hartley. 

2% Bethlehem Steel Company v. NYSLRB, 12 
LABOR CASES { 51,245, 330 U. S. 767 (1947). 
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Every American must recognize that 
mass unemployment is not the fault 
of the individual worker. Millions of 
unemployed in America today are 
the victims of economic and social 


forces beyond their control. The 
Government as the agency of all the 
people has a moral obligation and, 
under the Employment Act of 1946, 
a legal obligation to take the neces- 
sary steps to insure full employment. 


—Walter P. Reuther 


is permissible here. The federal board has 
jurisdiction of the industry in which these 
particular employers engaged and has as- 
serted control of their labor relations in 
general.” The Supreme Court held that the 
state board did not have the power to per- 
mit supervisors to become a bargaining unit 
under a state labor law at a time when the 
desire of foremen to organize was frustrated 
by the policy of the NLRB, which had 
jurisdiction over the employers of such 
foremen under the federal labor law. Thus, 
the case demonstrates that a state cannot 
endow employees covered by national labor 
law with rights which are not consistent 
with federal law. 


In two cases involving state regulation 
of the right to strike, the Supreme Court 
again implemented the doctrine of federal 
supremacy in the field of labor relations. 
It held in both cases that the state laws 
interfered with the right of workers to strike 
as protected by the federal law. Accord- 
ingly, the Court invalidated these state laws 
to the degree that they applied to firms and 
employees covered by the Taft-Hartley law. 


One of these cases involved the pro- 
vision of the Michigan state labor law which 
requires a_ strike-vote election before a 
work stoppage can legally take place.” 
Under the Michigan law, a strike is not 
lawful unless authorized by a majority of 
the workers within a bargaining unit. In 
short, the Michigan statute makes the law- 
fulness of a strike turn on the outcome of 
a strike poll. The second case dealt with 
the Wisconsin Public Utility Anti-Strike 
Law.” This statute outlawed strikes and 


lockouts in public utilities, and substituted 
a system of compulsory arbitration to re- 
solve disputes between employers and unions 
within the public utility field. Decisions 
of the arbitrators, subject to review by the 
courts, were binding upon the parties. 


In both of these cases, the Supreme Court 
invalidated the laws to the extent that they 
applied to interstate commerce, on the 
ground that they conflicted with federal 
labor legislation. In the Michigan case, the 
Court declared that “without question, the 
Michigan provision conflicts with the exer- 
cise of federally protected labor rights. A 
state statute so at war with federal law 
cannot survive.”* In the Wisconsin case, 
the Supreme Court remarked that “the Na- 
tional Labor Relations Act of 1935 and the 
Labor Management Relations Act of 1947, 
passed by Congress pursuant to its power 
under the Commerce Clause, are the supreme 
law of the land under Article VI of the 
Constitution. Having found that the Wis- 
consin Public Utility Anti-Strike Law con- 
flicts with that federal legislation, the judgment 
enforcing the Wisconsin Act cannot stand.” ” 


Not only has the United States Supreme 
Court invalidated state law where it con- 
flicts with national legislation, but it has 
likewise held that state law is inoperative 
in interstate commerce even though it 
parallels, or indeed is identical with, federal 
statutes. As in the situation where there 
is conflict between federal and state statutes, 
the basis for this Supreme Court policy is 
the principle of federal pre-emption of a 
field pursuant to the passage of constitu- 
tional legislation enacted by Congress. 


In 1948, the Supreme Court held that the 
Wisconsin Employment Relations Board 
does not have jurisdiction over a repre- 
sentation proceeding involving the bargain- 
ing representative of employees of a telephone 
company.” The company was engaged 
in interstate commerce within the mean- 
ing of federal legislation. However, a 
union involved in the case filed a petition 
with the state board requesting the agency 
to determine the collective bargaining rep- 
resentative. At the point of determination 
of bargaining representatives, there is no 
essential conflict between the federal and 
Wisconsin laws. The NLRB and the state 
agency both are equipped to dispose of the 


*¢ Public and Local Acts, Michigan, 1949, Sec. 
423.9(a); Michigan Statutes Annotated, Sec. 
17.454 (1) (Cum. Supp. 1949). 

*t Wisconsin Statutes, 1947, Ch. 111.50. 

33 International Union, United Automobile 
Workers of America v. O’Brien, 18 LABOR CASES 
1 65,761, 339 U. S. 454 (1950). 
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2» Amalgamated Association of Street, Electric 
Railway and Motor Coach Employees of America 
v. WERB, 19 LABOR CASES { 66,193, 340 U. S. 
383 (1951). 

30 La Crosse Telephone Corporation v. WERB, 
16 LaBorR CASES { 64,913, 336 U. S. 18 (1948). 
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Fringe benefits are not an important 
factor in attracting new workers, 
but they grow in significance to the 
worker the longer he is with the 
company. 

—New York Department of Labor 


problem. Still, the Supreme Court held that 
the Wisconsin board could not deal with 
the question of representation in industries 
which fall within the area of interstate 
commerce. The fact that the NLRB had 
not taken jurisdiction of the controversy 
did not lessen the Court’s determination to 
reserve for the national labor agency the 
jurisdictional area granted to it by virtue 
of national legislation enacted pursuant to 
the United States Constitution. 

The principle of national pre-emption of 
the control of labor relations within inter- 
state commerce appears to be the basis for 
a Supreme Court decision involving unfair 
labor charges against an employer and a 
labor organization.” In this case, a union 
utilized a variety of coercive techniques on 
a worker to force him to join the organ- 
ization. He refused, and the employer 
ultimately discharged him. Such tactics of 
the union and the discharge of workers 
by the employer constitute unfair labor 
practices under the Wisconsin Labor Re- 
lations Act. Accordingly, the WERB or- 
dered reinstatement of the employee, and 
the Wisconsin Supreme Court subsequently 
implemented the action of the state board 
on the ground that the company was en- 
gaged in interstate commerce within the 
meaning of ‘federal labor legislation. Ulti- 
mately, the Supreme Court of the United 
States reversed without opinion the ruling 
of Wisconsin’s labor agency and supreme 
court. The United States Supreme Court 
merely cited the Bethlehem Steel™ and La 
Crosse Telephone decisions as the authority 
for its ruling in the case. Undoubtedly, the 
conduct of the union and the employer 
would have been illegal under the Taft- 
Hartley law. Yet, the United States Supreme 
Court, mindful of the distribution of power 
between federal and state governments, did 
not permit the similarity between federal 
and state legislation to determine its de- 
cision. 

Recently, the Supreme Court handed 
down its decision in the celebrated Garner 


case,“ and once again made it plain that 
states are without authority to assume juris- 
diction over labor relations disputes which 
fall within the area of the NLRB. Involved 
in this case was picketing by a labor or- 
ganization which violated the laws of Penn- 
sylvania. Without question, the picketing 
was likewise unlawful under the Taft- 
Hartley law. A Pennsylvania equity court 
held that the union conduct violated the 
Pennsylvania Labor Relations Act and en- 
joined the picketing. However, the Supreme 
Court of Pennsylvania upset the ruling of 
the equity court on the ground that the 
labor dispute fell within the exclusive juris- 
diction of the NLRB. The United States 
Supreme Court upheld the high court of 
Pennsylvania declaring that in enacting the 
Taft-Hartley law “Congress did not merely 
lay down a substantive rule of law to be 
enforced by any tribunal competent to ap- 
ply law generally to the parties. It went 
on to confide primary interpretation and 
application of its rules to a specific and 
specially constituted tribunal and prescribed 
a particular procedure for investigation, 
complaint and notice, and hearing and de- 
cision, including judicial relief pending a 
final administrative order.” 

Though the Garner decision may have 
served the purpose of directing additional 
attention to the federal-state jurisdictional 
problem, the fact remains that it is a logical 
outgrowth of the long line of judicial 
precedents which establish the supremacy of 
the federal government in interstate com- 
merce. As the review of these cases has 
shown, the Court has consistently upheld 
the doctrine of federal pre-emption of the 
field of labor relations falling within this 
area. Regardless of whether state law 
parallels or conflicts with federal law, the 
Supreme Court for many years has held 
that the states are forbidden to invade the 
area occupied by federal legislation. The 
only important qualification to this rule 
involves strikes or picketing accompanied 
by a degree of violence which requires the 
exercise of the state police power to pro- 
tect persons and property. This exception 
to the doctrine of federal supremacy in 
interstate commerce was underscored in 
1942 by the Supreme Court in the Allen- 
Bradley case.” It held that union activity 
such as mass picketing, threatening em- 
ployees, picketing workers’ homes and ob- 


% Plankinton Packing Company v. WERB, 
17 LaBor CASEs { 65,595, 338 U. S. 953 (1950). 

® Case cited at footnote 25. 

% Case cited at footnote 30. 
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* Garner v. Teamsters Union, 24 LABOR CASES 
{ 68,020, 346 U. S. 485 (1953). 

% Allen-Bradley Local No. 1111 v. WERB, 5 
LABOR CASES { 51,135, 315 U. S. 740 (1942). 
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structing the factory entrances and the free 
use of public streets could be prohibited by 
state authority though the firm involved 
in the dispute was in interstate commerce. 


In the Garner case, the evidence shows 
that the picketing, though unlawful under 
state law, and presumably also under federal 
law, was peacefully conducted. In this con- 
nection, the Court declared: “Nor is this a 
case of mass picketing, threatening of em- 
ployees, obstructing streets and highways, 
or picketing homes. We have held that the 
state still may exercise ‘its historic powers 
over such traditionally local matters as 
public safety and order and the use of 
streets and highways’. Nothing suggests 
that the activity enjoined threatened a 
probable breach of the state’s peace as would 
call for extraordinary police measures by 
state or city authority.” Thus, absent vio- 
lence, the Supreme Court has not looked 
with favor upon control by the states of 
labor disputes falling within the scope of 
national labor legislation. Its decision in 
the Garner case merely serves to underscore 
and to remove all doubt about this long- 
standing principle. 


Pre-emption: Legislative Basis 


In spite cf the number of cases in which 
the Supreme Court has dealt with the 
federal-state jurisdictional problem, it still 
has not decided whether a state can exer- 
cise authority over a labor dispute when 
the NLRB declines to exercise its own 
jurisdiction. In the cases reviewed above, 
the Court did not come to grips with the 
essential problem. In the La Crosse Tele- 
phone case,“ there was no showing that 
the NLRB had declined jurisdiction over 
the representation issue. In the Garner 
case, the evidence did not reveal that the 
employer was turned down by the NLRB 
before he sought strike relief from the 
unlawful picketing. The Supreme Court 
was careful to point out in the Garner case 
that there was no evidence that “the fed- 
eral Board would decline to exercise its 
powers once its jurisdiction was invoked.” 
In a case decided shortly after the Garner 
matter, the Supreme Court again refused to 
resolve the issue, declaring that “since there 
has been no clear showing that Respondent 
has applied to the National Labor Relations 
Board for appropriate relief, or that it 
would be fruitless to do so, the Court does 


not pass upon the question suggested by 
the opinion below of whether the State 
Court could grant its own relief should 
the Board decline to exercise its jurisdic- 
tion.”” 


Though the Court has pointed out the 
obvious fact that the NLRB did not decline 
jurisdiction in these cases where state law 
was held invalid in interstate commerce, it 
would be incorrect to conclude on this basis 
alone that the states may assume authority 
over labor disputes falling within the area 
vacated by the NLRB. This is a determina- 
tion that still has to be made by the United 
States Supreme Court. The issue can come 
before the court under circumstances where 
a union or an employer who was denied 
access to the NLRB as a result of its 
jurisdictional standards obtains relief under 
state law. At that time, the Court will be 
confronted with the question of the propriety 
of state control of labor relations within 
interstate commerce after declination of 
jurisdiction by the national labor agency. 
It is, of course, the most risky of all occu- 
pations to predict what the Supreme Court 
will do with any issue. However, there are 
substantial reasons to believe that the Court 
might hold that under existing national 
legislation and judicial precedents the states 
are without authority to assert jurisdiction 
over labor disputes within interstate com- 
merce despite the fact that the NLRB has 
declined jurisdiction. 


In this connection, it is appropriate to 
record that when Congress passed the Taft- 
Hartley law, the national lawmakers were 
aware of the supremacy of federal law 
within interstate commerce. Thus, Congress 
knew full well that its labor legislation 
“pre-empts the field that the act covers 
insofar as commerce within the meaning 
of the act is concerned.”™ Moreover, as 
the Supreme Court itself pointed out in the 
Wisconsin Public Utility Anti-Strike Law 
case, “the legislative history of the 1947 Act 
refers to the decision of this Court in 
Bethlehem Steel Co. v. New York Labor 
Board.”* Undoubtedly, the draftsmen of 
Taft-Hartley were well aware of the doc- 
trine of pre-emption of national legislation 
within interstate commerce, and were cog- 
nizant of the judicial authorities which have 
implemented it. 


Aware of this state of affairs, but still 
desiring to provide the states with au- 


36 Case cited at footnote 30. 

3° Building Trades Council v. Kinard Con- 
struction Company, 24 LABOR CASES { 68,086, 
346 U.S. 933 (1954). 
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% H. Rept. No. 245 on H. R. 3020, 80th Cong., 
1st Sess., p. 44. 
%* Cases cited at footnotes 25 and 29. 
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thority to deal with some labor relations 
problems within interstate commerce, Con- 
gress spelled out with precision those areas 
in which it desired state regulation to 
operate. Perhaps the best illustration of 
this approach of Congress to the federal- 
state jurisdictional, problem involves the 
manner in which union security is treated 
in the national law. Whereas the federal 
law only outlaws the closed shop, the states 
under express provision of Taft-Hartley 
may prohibit any form of compulsory union 
membership.” At the time that Congress 
was considering the passage of Taft-Hartley, 
several states had already prohibited all 
forms of union security. Since Congress 
was determined to preserve this state action, 
it relinquished federal supremacy in this 
area of industrial relations. In the absence 
of such a clear statement of federal policy, 
Congress feared that state law prohibiting 
union security would have been invalidated 
within interstate commerce. In this con- 
nection, the House Labor Committee declared: 


“Since by the Labor Act Congress pre- 
empts the field that the act covers insofar 
as commerce within the meaning of the act 
is concerned the committee 
has provided expressly ... that laws and 
constitutional provisions of any state that 
restrict the right of employers to require 
employees to become or remain members 
of labor organizations are valid, notwith- 
standing any provision of the National 
Labor Relations Act.” “ 


Other areas of Taft-Hartley spell out 
additional points at which Congress desired 
the states to control labor relations within 
interstate commerce. The meticulousness 
with which these areas are indicated lends 
additional support to the proposition that, 
in the absence of national legislation to the 
contrary, the states are forbidden to operate 
within interstate commerce once the federal 
government has occupied the field by the 
enactment of constitutional legislation. Thus, 


the federal labor law requires that parties 
seeking to modify or terminate collective 
bargaining contracts must give notice of 
this fact not only to the Federal Mediation 
and Conciliation Service but also to any 
state agency which performs mediation 
services.” The director of the Federal 
Mediation and Conciliation Service is or- 
dered to avoid attempting to mediate dis- 
putes which have only a minor effect on 
interstate commerce if state or other con- 
ciliation services are available to the par- 
ties.“ In addition, the director of the federal 
mediation agency is empowered to establish 
suitable procedures for cooperation with 
state and local mediation agencies.“ Under 
authority of another provision of the Taft- 
Hartley law, employers may sue unions in 
either federal or state courts for injuries 
suffered as a result of union action declared 
illegal in the national law.“ Obviously, it 
is in these areas of labor relations that 
Congress desired the states to have con- 
current jurisdiction with the national gov- 
ernment. It recognized that the doctrine of 
national pre-emption would operate to ex- 
clude such state regulation of industrial 
relations within interstate commerce in the 
absence of clear and specific authorization 
by the national government. 


Significance of 10(a) 


Not only does the Taft-Hartley law estab- 
lish a system of concurrent federal-state 
jurisdiction within interstate commerce over 
certain specified areas of industrial rela- 
tions, but it also provides that the NLRB, 
under certain limited conditions, can cede 
jurisdiction to state boards in unfair labor 
practice cases. The authority of the Board 
to cede power to the states in unfair labor 
practice cases is contained in Section 10(a) 
of the law.* This provision of the statute 
has crucial importance in the determination 
of the question of whether the states may 


# Sec. 14(b) of Taft-Hartley provides that 
nothing in the federal labor law ‘‘shall be con- 
strued as authcrizing the execution or applica- 
tion of agreements requiring membership in a 
labor organization as a condition of employment 
in any State or Territory in which such execu- 
tion or application is prohibited by State or 
Territorial law."’ 

41 See footnote 38. 

#2 Sec. 8(d) (3). 


“‘the Board is empowered, as hereinafter pro- 
vided, to prevent any person from engaging in 
: any unfair labor practice (listed in Section 8) 
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affecting commerce. This power shal! not be 
affected by any other means of adjustment or 
prevention that has been or may be established 
by agreement, law, or otherwise: Provided, 
That the Board is empowered by agreement 
with any agency of any State or Territory to 
cede to such agency jurisdiction over any cases 
in any industry (other than mining, manufac- 
turing, communications, and transportation ex- 
cept where predominantly local in character) 
even though such cases involve labor disputes 
affecting commerce, unless the provision of the 
State or Territorial statute applicable to the 
determination of such cases by such agency is 
inconsistent with the corresponding provision 
of this Act or has received a construction incon- 
sistent therewith."’ 
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* Sec. 203(b). 
Sec. 202(c). 
* Sec. 303(b). 
* Sec. 10(a) of Taft-Hartley provides that 


. . . [The Taft-Hartley Act] is on 
the books, and whatever may be our 
respective views as to its merits, we 
must concede, if we concede the 
validity of our basic institutions, that 
this law, as it now stands, reflects 
the views of the Congress that its 
component parts constitute sound 
public policy. . . . And any subse- 
quent amendments, deletions or ad- 
ditions to that law must be accepted 
in the same spirit. 

—Philip Ray Rodgers 


lawfully occupy the area of interstate com- 
merce vacated by the NLRB. 

Section 10(a) empowers the NLRB to 
prevent any person from engaging in any 
unfair labor practice affecting interstate 
commerce. It further provides that this 
power of the Board “shall not be affected 
by any other means of adjustment or pre- 
vention that has been or may be established 
by agreement, law, or otherwise.” With the 
single exception that the law establishes a 
limited procedure whereby the NLRB may 
cede jurisdiction to the states, this section 
of Taft-Hartley shows the determination of 
Congress to reserve to the national labor 
agency full and exclusive power to enforce 
the terms of the national labor statute. No 
other enforcement agency, federal or state, 
regardless of the circumstances under which 
a case may arise before that forum, has any 
power to implement the provisions of the 
Taft-Hartley law. This is the clear and 
unmistakable meaning of Section 10(a). 
With this one exception, Congress was 
anxious to insure the uniform application of 
national labor policy throughout interstate 
commerce. Uniform national labor policy 
within interstate commerce could not be 
realized if Congress had permitted a variety 
of federal and state courts or labor agencies 
to interpret and apply national labor policy. 
If Congress allowed a multiplicity of en- 
forcement channels of the Taft-Hartley law 
to exist, there could be as many different 
versions of its meaning as there are law 
enforcement forums within the nation. It 
was this state of affairs that Congress 
desired to avoid. 

The determination of Congress to insure 
the uniform application of the federal law 
within interstate commerce is not lessened 
by the limited circumstances under which 
the NLRB may cede jurisdiction of unfair 
labor practice cases to state agencies. In the 
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first place, Section 10(a) clearly specifies 
that the only way in which the federal 
agency can cede jurisdiction to the states 
is “by agreement.” This means that the 
Board cannot cede jurisdiction to the states 
by merely declaring that it will not exercise 
its authority over a certain category of 
cases. Unless an agreement is entered into 
by the NLRB with state agencies, Section 
10(a) prohibits state exercise of control over 
labor relations within interstate commerce. 
Unless the meaning of Section 10(a) is dis- 
torted beyond recognition, such an “agree- 
ment” is not entered into with the states 
by declination of jurisdiction by the national 
labor agency. 


Section 10(a) further spells out the condi- 
tions under which such agreements can be 
entered into by the NLRB with the states. 
Under no circumstances can the Board cede 
jurisdiction to the states in the mining, 
manufacturing, communication and trans- 
portation industries, where firms or facilities 
within these categories have a substantial 
relationship to interstate commerce. The 
Board is empowered to cede jurisdiction of 
cases involving these industries only to the 
extent that a firm’s operations are pre- 
dominantly local in character. Within other 
industries, it would appear that the Board 
has a little more leeway to cede jurisdiction 
to the states over cases which affect inter- 
state commerce. However, regardless of the 
industry, Section 106(a) specifically forbids 
the NLRB to cede jurisdiction over cases 
affecting interstate commerce if “the pro- 
vision of the State or Territorial statute 
applicable to the determination of such 
cases by such agency is inconsistent with 
the corresponding provision of this Act or 
has received a construction inconsistent 
therewith.” Thus, unless state labor law 
measures up to the standard of consistency, 
the NLRB, under the express terms of 
Section 10(a), is forbidden to enter into a 
cession agreement with a state. Unless 
jurisdiction is ceded by agreement, it ap- 
pears clear that state agencies have no 
power to regulate industrial relations in 
any part of interstate commerce. 


Obviously, the reason why Congress in- 
cluded the consistency test within Taft- 
Hartley was to provide for the uniform 
application of national labor policy within 
interstate commerce. The objective of uni- 
formity could not be realized if federal and 
state law treated the same set of circum- 
stances in an unlike manner. If the con- 
sistency standard were not included in the 
federal law, a situation might arise in 
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Two employees embezzled over 
$200,000 of their employer's money. 
When they failed to pay federal in- 
come taxes on the money, they were 
indicted for tax evasion. Not until 
then did the employer learn of his 
loss. He demanded his money back, 
and got it. The employees’ defense 
to the tax evasion charge was that 
no taxes were owed, since the 
stolen money had never been legally 
theirs, and because it had been in 
their possession only temporarily 
and under an unqualified obligation 
to repay it. The trial court disagreed, 
in an unreported decision; the Fourth 
Circuit concurred, in Briggs v. U. S., 
54-2 USTC 7 9551, 214 F. (2d) 699 
(1954); and on October 25, the 
United States Supreme Court denied 
certiorari (Dkt. No. 306). 


which activities unlawful under federal law 
could be lawful under state law. It was this 
kind of confusion and conflict that Congress 
meant to avoid when it established the 
consistency barrier to NLRB jurisdictional 
cession to the states. In this connection, the 
Senate Labor Committee which reported 
the Taft-Hartley law in 1947 stated: “The 
provision which has been added to this 
subsection permits the National Board to 
allow State labor-relations boards to take 
final jurisdiction of cases in border-line 
industries [that is, border line insofar as 
interstate commerce is concerned] provided 
the state statute conforms to national policy.” “ 

Fully aware of the language and legisla- 
tive history of Section 10(a), the NLRB to 
date has not found it possible to enter into 
a cession agreement with any state. The 
reason for this situation is that no state 
labor law corresponds closely enough to the 
federal law to satisfy the requirement of 
consistency. This state of affairs was set 
forth in an opinion of the NLRB General 
Counsel of the State of North Dakota. He 
said: “You are undoubtedly aware of the 
decisions of the United States Supreme 
Court holding in general that under the 
National Labor Relations Act, the NLRB 
has exclusive jurisdiction to administer the 


provisions of the National Act and that a 
state is precluded from asserting jurisdiction 
over industries affecting interstate com- 
merce in respect to the subject matters 
embraced by the NLRB. To the extent, 
however, that your bill is applied to indus- 
tries subject to the regulation of the Na- 
tional Act, it could only be operative in 
those areas in respect to which valid cession 
has been made by the Board under the i0(a) 
provision. You will note that even under 
the provision the Board is powerless to cede 
jurisdiction over cases in the mining, manu- 
facturing, communication, and transporta- 
tion industries unless they involve concerns 
predominantly local in character. Thus far, 
efforts to work out cession agreements with 
other states have not succeeded because of 
certain points of inconsistency between the 
state and National statutes.” “ 


It may be argued that Section 10(a) 
makes it too difficult for the NLRB to cede 
jurisdiction to state boards. In this con- 
nection, the late Senator Taft, in 1949, 
recommended relaxation of the rigid re- 
quirements of Section 10(a). Though there 
may be some merit in making it easier for 
the NLRB to cede jurisdiction to the states, 
the fact remains that up to now the NLRB 
has found it legally impossible to enter into 
an agreement with any state labor agency. 
It is existing legislation which governs the 
question of whether the states may lawfully 
occupy the area relinquished by the NLRB. 


In a recent case, the New York Supreme 
Court recognized the consequences result- 
ing from the failure of the NLRB to cede 
jurisdiction to the states. In the Wags 
Transportation System case,” that court held 
that the New York Labor Board cannot 
exercise its authority over a dispute falling 
within interstate commerce, even though the 
NLRB declined to exercise its jurisdiction. 
The court pointed out that the NLRB had 
not transferred jurisdiction to the state 
board under Section 10(a) of the federal 
law, and that the section provided the “sole 
means for transferring to state jurisdiction 
activities which are subject to the National 
Labor Relations Act, as amended.” Since 
the NLRB had not concluded a cession 
agreement with the state board within 
the meaning of Section 10(a), the New 
York Supreme Court ruled that the state 
agency could not take jurisdiction over a 


“SS. Rept. No. 105 on S. 1126, 80th Cong., 
1st Sess., p. 26 (1947). 

* Opinion of NLRB General Counsel concern- 
ing overlapping of jurisdiction and possible 
conflict between the NLRA and the State Labor 
Laws of North Dakota, dated June 23, 1953. 
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*® NYSLRB v. Wags Transportation System, 
Inc., 25 LaBor CASES { 68,265, 131 New York 
Law Journal 1, March 26, 1954 (N. Y. S. Ct., 
1954). 
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case falling within interstate commerce. 
The fact that the NLRB declined jurisdic- 
tion did not alter the principle that existing 
federal legislation and judicial authority 
prohibited the states from controlling labor 
relations within interstate commerce. In 
short, the New York court made it clear 
that mere contraction of jurisdiction by the 
NLRB did not of itself result in automatic 
state authority over the area vacated by the 
national agency. A cession agreement be- 
tween the NLRB and a state agency law- 
fully executed under the terms of Section 
10(a) is the prerequisite for state authority 
over the area of labor relations relinquished 
by the national labor agency. 


The Supreme Court of the United States, 
of course, is fully aware of the language, 
intent and operation of Section 10(a) insofar 
as it limits the ability of the NLRB to cede 
jurisdiction. In one case, it declared that 
a “proviso of Section 10(a) authorizes 
cession of jurisdiction to the states only 
when the state law is consistent with the 
federal legislation. This insures that the 
national labor policy will not be thwarted 
even in the predominantly local enterprises 
to which the proviso applies.” ® On another 
occasion, the Court remarked that the Taft- 
Hartley law “grants the National Board 
authority under specified conditions to cede 
its jurisdiction to a state agency. But it 
does not appear that there has been any 
cession of jurisdiction to Wisconsin by the 
National Board in representation proceed- 
ings.” 

In the exercise of its judicial function, 
the Supreme Court must take federal legis- 
lation as enacted. With respect to the 
problem of federal-state jurisdiction, the 
Court must be governed by the express pro- 
visions of the national law. As demon- 
strated, Congress spelled out in detail those 
areas of labor relations over which it 
desired the states to exercise concurrent 
jurisdiction with the federal government. 
Congress likewise established a limited scheme 
whereby the NLRB could cede jurisdiction 
to the states. It is submitted that the 


Supreme Court would read much more into 
Section 


10(a) of the federal law than 


actually exists if it holds that mere contrac- 
tion of jurisdiction by the NLRB permits 
state activity within interstate commerce. 
If the NLRB has created mischief by 
establishing a “no-man’s land” in industrial 
relations, it is not within the power of the 
Supreme Court to correct this state of affairs 
by a decision which would be inconsistent 
with the national law. 


In the last analysis, it is the Congress 
and not the NLRB which determines funda- 
mental national labor policy. It would 
appear that “the criterion to determine 
validity of the exercise of state power is not 
whether the agency administering federal 
law has acted upon the relationship in a 
given case; rather, it is whether Congress 
has asserted its power to regulate that re- 
lationship.” * Congress, and not the am- 
bivalent policies of an administrative agency, 
determines the point at which states may 
operate in an area reserved to the federal 
government by the Constitution of the 
United States. It might have been unwise 
for the national lawmakers to establish a 
procedure so strict and limited in character 
that it precludes federal cession ot jurisdic- 
tion to state control. But the Supreme 
Court must be controlled by the provisions 
of national law passed pursuant to the Con- 
stitution, regardless of its merits or wisdom. 


States Cannot Act 


One solution, of course, to the problem 
of the federal-state relationship is for Con- 
gress to relax the strict conditions which 
now limit the freedom of the NLRB to cede 
jurisdiction to the states. An attempt in 
this direction was made in the last session 
of Congress. The Senate Labor Committee 
of the Eighty-third Congress, acting upon 
the recommendations of the President, em- 
bodied such a proposal in the bill which 
it offered to amend the Taft-Hartley law.” 
Under this proposal, the states would be 
empowered to take jurisdiction over labor 
disputes within interstate commerce when- 
ever the NLRB declined to exercise its au- 
thority. Apparently, the proposal would 
eliminate the need for the NLRB to enter 


5° Case cited at footnote 29. 
51 Case cited at footnote 30. 
52: Pittsburgh Railways Company, 
Cases { 64,028, 357 Pa. 379, 54 Atl. 
(1947). 

53 The proposal reads as follows: ‘‘Sec. 6(b) (1) 
The Board, in its discretion, may decline to 
assert jurisdiction over any labor dispute where, 
in the opinion of the Board, the effect on com- 
merce is not sufficiently substantial to warrant 


13 LABOR 
(2d) 891 
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the exercise of its jurisdiction. (2) Nothing in 
this Act shall be deemed to prevent or bar any 
agency, or the courts of any State or Ter- 
ritory, from assuming and asserting jurisdiction 
over labor disputes over which the Board de- 
clines, pursuant to paragraph (1) of this sub- 


section, to assert jurisdiction.’’ (See S. Rept. 
No. 11211 on S. 2650, 83d Cong., 2d Sess., 
p. 28.) 
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Union-negotiated programs for 
health protection are increasingly 
being broadened to provide for 
medical care in addition to the now- 
standard hospitalization and surgical 
coverage. —AFL Research Report 


into agreements with state agencies to cede 
jurisdiction, as is now the case. From the 
language of the proposal, it appears that 
state labor agencies or courts can auto- 
matically assume jurisdiction over labor dis- 
putes which the NLRB refuses to handle. 
This proposal would thus eliminate the 
barriers contained in Section 10(a) of Taft- 
Hartley, which up to now have prevented 
cession of jurisdiction by the NLRB to the 
states. This objective, however, would be 
purchased at the price of abolishing the 
uniformity of national labor policy within 
the area surrendered by the NLRB. It is to 
preserve this uniformity that Congress laid 
down the strict conditions of Section 10(a) 
which must be met before the NLRB can 
cede jurisdiction. One may seriously ques- 
tion the wisdom of a national policy which 
provides the states with the opportunity to 
modify or upset the national labor code 
within any area of interstate commerce. 
Such a state of affairs could result in serious 
economic consequences. Firms operating in 
different states within the same industry 
might be placed upon an unequal com- 
petitive basis depending upon the character- 
istics of the applicable state labor relations 
laws. This could result in competitive ad- 
vantages to some firms at the expense of 
others. If a state desires to operate within 
interstate commerce, it does not appear un- 
reasonable to require that state legislatures 
enact labor laws which conform to national 
labor policy. 


In any event, the federal-state jurisdic- 
tional proposal of the Senate Labor Com- 
mittee of the Eighty-third Congress suf- 
fered the same fate as the remainder of its 
recommendations to change the Taft-Hartiey 
law. The Senate turned down the entire 
measure in May, 1954. This raises the 
entire problem of when and under what con- 
ditions the national labor law will be 
changed. It is conceivable that the balance 
of political power in the Congress will 
delay the amendment of the national act for 
a long or even an indefinite period of time. 
The experience of the Eighty-third Con- 
gress indicates that many members of that 
body will balk at anything short of a funda- 
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Should 
such an approach to the amendment of the 
law prove to be politically impossible, it 
follows that there will be no change in the 
procedure which determines the conditions 
under which the NLRB can cede jurisdic- 
tion to the states. 


mental revision of Taft-Hartley. 


If there is no change in existing legisla- 
tion, the conclusion of this paper is that 
the states cannot assert jurisdiction over 
that area of interstate commerce relinquished 
by the NLRB. It appears rather clear that 
the mere contraction of jurisdiction by the 
national labor agency does not of itself pro- 
vide the states with authority to operate in 
this area. 


Unless a construction is placed upon Sec- 
tion 10(a) of Taft-Hartley which would 
distort its express meaning, no state can 
lawfully take jurisdiction over labor dis- 
putes in interstate commerce in the absence 
of an agreement executed between the 
NLRB and a state agency. The passport 
of a state to this area is such a legally 
consummated agreement. To date, the strict 
conditions of Section 10(a) have prevented 
the execution of any such agreement. If a 
state should invade the area of interstate 
commerce without the authority of such an 
agreement, it appears that the Supreme 
Court would be required to hold such state 
action invalid. In the absence of such an 
agreement, a state which asserts jurisdic- 
tion over a labor dispute within interstate 
commerce infringes upon an area reserved 
by national legislation and the Constitution 
of the United States to the federal gov- 
ernment. As demonstrated, the Supreme 
Court has set forth, in a long line of de- 
cisions culminating in the Garner case, the 
principle that states do not have authority 
to regulate labor relations within interstate 
commerce. 


If this analysis is sound, and absent any 
change in national legislation, the NLRB 
has arbitrarily created a wide “no-man’s 
land” in industrial relations. Within this 
area, the parties do not have recourse to 
either federal or state forums for the 
adjudication of labor disputes embraced within 
the national labor law. The alternative 
could be the return to the harsh arbitrant 
of industrial warfare for the determination 
of such labor disputes. It is incongruous 
that a federal agency charged with the 
fundamental responsibility of encouraging 
industrial peace within the framework of 
collective bargaining should adopt a juris- 
dictional policy which could operate to 
encourage industrial strife. [The End] 
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The Cover: 
A Genie for Everyone ... 


EVLEcTRICAL POWER is a 
Genie of the American economy. With it all things are pos- 
sible—from the warm glow in the tiny bulb of a doctor’s lamp 
to the tremendous surges of energy which smashed the atom. 


With us, electrical power is a commonplace thing. It runs 
the child’s toy train. It lightens a thousand tasks. Mother's 
sewing machine, the washer, the dryer and the kitchen fryer 
harness this Genie to do the bidding of the least of us. 


; A TOUCH of a switch and a city 
is lit; a touch of a switch and a cannon is fired. To see and 
hear others, though thousands of miles away, command the 
Genie and your wish is instantly obeyed. 


For centuries this Genie lay dormant, although he who 
rubbed two pieces of amber together and the man who flew 
1 a kite in a rain storm guessed at its power, and finally it was 


awakened and subjugated by the Wizard of Menlo Park. 


Our POPULATION is increas- 
*; ing. Experts predict that there will be 190 million Americans 
in ten years, that there will be 56 million households and that 
we will need 76 million jobs. All of this calls for more and 
more electrical energy. 


Pictrurep on our cover is the 
largest self-cooled transformer ever built by General Electric. 
F Here it is shown during final assembly before being shipped 
to the Jersey Central Power and Light Company. The trans- 
former has the electricity output to supply a city of 200,000 
people. It will be used to step up generated power from 
18,000 to 115,000 volts for transmission purposes. Liquid 
insulation in this transformer is naturally cooled in the unit’s 
23 radiators (ten visible in photo), each of which consists of 
120 tubes. When fully assembled, the unit weighs 392,000 
pounds. It is a 1955 model of Aladdin’s lamp whose powers 
are not for one alone, but for all and each of us to use, to 
share and to command. 


Photograph by United Press. 
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